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Mr. Strong:
Thank you for providing the opportunity to comment on the updates to the Whatcom County
Shoreline Management Program (SMP). I respectfully request that the following comments, which
are focused on the marine and estuarine nearshore, be entered into the SMP update record. To
ensure that nearshore functions and values are protected and sustained, as required by the
Shoreline Management Act (RCW 90.58) and associated implementing rules (WAC 173-18 to 17327), I hope that the recommended changes are incorporated into the SMP. These changes would
also help Whatcom County (County) meet the stated goals of the SMP (Goals 10A and 10K) by more
closely aligning the SMP protective standards with best available science and state and federal
regulations, which will help streamline the permitting process for applicants and County staff. The
recommended changes focus primarily on the County’s critical areas ordinance (CAO; WCC Ch.
16.16) and applicable section of the SMP (WCC § 23.05.065).
§ 16.16.225.B.8 (General Regulations): “Alteration of functionally disconnected Type III or IV
wetlands…” I recommend that this provision be listed as excepted in WCC § 23.05.065 since it is not
applicable for shoreline associated wetlands. Interpretation and enforcement of this section within
shoreline jurisdiction is problematic as shoreline associated wetlands by definition (WAC 173-22030(1)) have proximity and influence with the shoreline water and therefore, are not “functionally
disconnected”.
§ 16.16.260.G.1 (General Mitigation Requirements): “…The Director may reduce the monitoring
timeframe to three years for minor mitigation projects involving critical area or buffer revegetation
or vegetation enhancement…” Three years is not adequate to establish whether a mitigation site
will successfully compensate for lost critical area functions, especially where that mitigation includes
the planting of shrubs and trees. In terms of wetland mitigation, state and federal agencies have
required a minimum of five years monitoring for several years and I recommend that five years be
the minimum monitoring required in the SMP.
§ 16.16.640.C ([Wetland] Buffer Width Reduction): Allowing an outright reduction in buffer width
will not protect critical area (wetland or fish and wildlife habitat) functions nor shoreline ecological
functions. The only time a reduction in adopted buffer widths should be allowed (no > than a 25%
reduction) is when it is use with buffer averaging (see Bunten et al. 2016). To ensure that there be
no net loss of shoreline ecological functions, I recommend that this provision be stricken within
shoreline jurisdiction. This same concern and recommendation applies to WCC § 16.16.720.D.
(Buffer Width Variance).
[Bunten, D., R. Mraz, L. Driscoll and A. Yahnke. 2016. Wetland Guidance for CAO Updates, Western
Washington Version. Washington State Department of Ecology, Publication No. 16-06-001. Olympia,
Washington.]

§ 16.16.710. C.2 (Habitat Conservation Areas – Designation, Mapping, and Classification): “Areas
in which federally listed species are found, have a primary association with, or contain suitable
habitat for said listed species, as listed in the U.S. Fish and Wildlife’s Threatened and Endangered
Species List or Critical Habitat List…” Within shoreline jurisdiction, this section needs to be edited to
also include the National Marine Fisheries Service (NMFS), the federal agency responsible for
managing marine species listed under the Endangered Species Act that includes Puget Sound
Chinook salmon (Oncorhynchus tshawytscha) and Southern Resident killer whales (Orcinus orca).
These two iconic species are of significant cultural, commercial and recreational importance for the
Pacific Northwest and not acknowledging their importance and presence within the SMP is a
substantial oversight. Due to its critical importance for Chinook salmon rearing and migration, NMFS
designated the marine and estuarine nearshore (extreme high water to approx. 30 meters depth),
including most of the Whatcom County coast, as critical habitat for the recovery of Puget Sound
Chinook in September 2005 (see Federal Register, Vol. 70, No. 170, 9/2/05). NMFS is acknowledged
as a regulatory agency in WCC §16.16.900 (Definitions; “Critical habitat”).
The marine and estuarine nearshore within the County meets the definition of a Fish and Wildlife
Habitat Conservation Area in WAC 365-190-130 and, more importantly for the SMP, the definition of
Critical Saltwater Habitat in WAC 173-26-221(2)(C). I respectfully recommend that the County
include reference to NMFS-managed listed species in the SMP and that the marine and estuarine
nearshore is designated critical habitat for Puget Sound Chinook. To simplify the permitting process
and assist staff and applicants in understanding this update, I would also recommend that the
salmonid habitat maps be updated to show the marine and estuarine nearshore as a regulated
critical area.  
§ 16.16.720 (Habitat Conservation Areas – Use and Modification) and § 16.16.740 (Habitat
Conservation Area Buffers): Since shorelines and shorelands (associated wetlands) include more
than just streams and the SMP protective standards apply to those other waters, I recommend
changing “stream(s)” to “water(s)” in Table 3 (§ 16.16.720) and in § 16.16.740. Also, since tidal
waters include a number of species and habitats of cultural, commercial and recreational
importance (e.g., shellfish areas; Chinook salmon), what is the rationale and science to support
requiring a wider buffer on marine versus freshwater habitats; 150 and 200 feet, respectively? To
ensure no net loss of ecological function, I recommend that the upland buffer on marine habitats be
increased to 200 feet, which is well within the buffer range reported in the scientific literature (see
Protecting Nearshore Habitat and Functions in Puget Sound; Protection of Marine Riparian Functions
In Puget Sound, Washington; available from WDFW: https://wdfw.wa.gov/).   

Please let me know if you questions about any of these comments. Thank you again for providing
the opportunity to comment on this important update.
Paul S. Anderson, PWS
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Hi Cliff and Ryan,
Thank you very much for meeting with us recently to review the County’s update of the
Shoreline Management Program. We appreciate the extensive work you’ve done to date on
this document.
As we discussed, there were a few issues we wanted to share with you for your consideration
as you prepare the draft for the Planning Commission review. We had a good discussion on all
of these points, and per your request we wanted to list out the areas we discussed and provide
citations for your reference. Please let me know if you have any questions. We look forward
to working with you throughout the SMP update along with the Planning Commission and
County Council.
Jeff
1. Removal of “policies” from code and moving it to the Comprehensive Plan – county
staff confirmed that all language was transferred to Comp Plan without edits (except for
grammatical corrections).
2. Adding Cherry Point Management Area as a new “Shoreline Environment” – county
staff confirmed that this is a simplification step and that no changes to permitted uses or
development were made.
3. Galvanized Steel – 23.30.030(D), 23.40.125(E)(1)(e), 23.40.150(C)(2), 23.40.210(B)(8)
– The use of galvanized steel appears to be a newly prohibited material for use in or
above shoreline. While we understand the limitation for the use of such materials in
water there are no feasible alternatives for use above the water on our pier for
equipment and structural components. It is our understanding based on our discussion
that our comment is consistent with feedback received from the Parks Department and
was not the intent and that an adjustment to the language will be made to allow for use
above the water.
4. Fences - 23.30.040(I), and Signs 23.40.020(F)(4) – Fences and signs have specific
limitations in terms of size, height, and setback that cannot be able to be accommodated
due to requirements of the Coast Guard and other Federal agencies associate with
industrial security requirements. We recommend the addition of a provision that will
allow for the construction of security fencing and signage required by such regulations
including Chemical Facility Anti-Terrorism Standards (CFATS) codified a 6 CFR, Part
27.
5. Shoreline uses for Cherry Point Environment Area 23.40.010(B) Table 1.
a. Fill and Excavation activities are shown as a prohibited use. However, there are
development activities that are permitted within the Cherry Point Environment
that require the use of fill and excavation. County staff acknowledged this
discrepancy as unintentional and amend the language to ensure that fill and

grading activities are allowed as a part of approved use and development.
b. Shoreline Stabilization - Revetments are shown as a prohibited use; however,
bulkheads are allowed as a conditional use. The definition of bulkheads indicates
that revetments are sometimes bulkheads. We understand that this is an
unintended circular referenced and that the county will amend the definition of
bulkhead to remove the reference to revetments and replace with a more
appropriate reference to the use of rip rap.
c. Industrial Moorage – The heading of table indicates industrial moorage includes
piers, docks and buoys. The definition of pier indicates that it includes other
structures not normally considered to fit Ecology’s definition of a pier such as
mooring buoys. County staff clarified that the intent was not to prohibit the
installation of buoys and that the definition for piers will be amended to be
consistent with the Ecology definition and that it will be clarified that buoys are
permitted in the Cherry Point Management Area.

Confidential

2020 Shoreline Management Program Update
Comments submitted by Atina Casas, Whatcom County Public Works
September 18, 2020
WCC Title 22 Shoreline Permitting
22.05.020 Project Permit Processing Table
Shoreline Substantial is included in both the Type II and Type III sections of the table. The footnote (c) in
the Type II section explains the circumstances when a Shoreline Substantial will be processed as a Type
III. This footnote should also be in the Type III section for further clarity.
22.07.020 Exemptions from Shoreline Substantial Development Permits
B Exemptions 1.
How will the applicant know what the dollar amount is when OFM changes it every 5 years? Will
updated values be shown on the permit application form so applicants know if their project qualifies
based on the current value at the time of application submittal?
22.07.030 Shoreline Substantial Development Permits
A. Shoreline substantial development permits are considered Type II applications pursuant to WCC 24
22.05.020 (Project Permit Processing Table).
For clarity, add a sentence that this permit could be considered a Type III application pursuant to
22.05.090(2) (Open Record Public Hearing).
WCC Title 16 Critical Areas Regulations
16.16.680 Wetland Mitigation
H.1. Impacts to wetland buffers…
Consider keeping the wetland buffer impact mitigation ratio 1:1 for public road and bridge projects.
Mitigation is not possible before impacts. And between clear zone requirements for vehicle safety and
limited right-of-way, there often isn’t onsite area available to accommodate a 1.25:1 mitigation ratio.
16.16.760 Habitat Conservation Areas – Mitigation Standards
B.8. Impacts for habitat conservation areas or their buffers….
Consider an HCA buffer impact mitigation ratio of 1:1 for public road and bridge projects for the reasons
cited above.
16.16.900 Definitions
Add a definition for Critical Facilities, which is referenced in 16.16.322.
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Hello Mr. Strong,
Per the Public Comment Review instructions for the Shoreline Management Plan Periodic Update,
we respectfully submit the comments below on the current draft documents for consideration in the
review process. These comments are based on typical use for residential shoreline properties.
SHORELINE MANAGEMENT PROGRAM – WCC Title 23
23.10.160.C: A penalty of double standard post development is excessive. Please consider reducing
the penalty to the cost of mitigation plus a percentage penalty in the range of 15% - 25%.
23.30.040.C: Please consider clarifying the planting of vegetation to minimize impacts to views from
the water requirement in this provision. For example, views from the water are optimized by plants
and shrubs that do not exceed 3’ – 4’ in height. Dense, forested vegetation on the shoreline is highly
obstructive to views, so this provision should be clear regarding the type of vegetation that protects
views.
23.40.020.F: Suggest adding a 15th provision to this clause to conform with 16.16.720.G.4 Accessory
Uses. “When located in the shoreline jurisdiction, residential water-oriented accessory structures
may be permitted in an HCA buffer; provided that the size shall be limited to 10% of the buffer’s
area or 500 square feet, whichever is less.”
23.40.150.B[Regulations].A.2. (pg 142, line 37): “No pier or dock shall be used for a residence.” This
provision should be deleted since it contradicts 23.4100.130.150.A.A that allows moorage for single
family residences.
23.40.150.A.B & C [Dimensional Standards – Freshwater and Marine – tables on page 143-144]:
Please consider allowing ramps to be 6’ wide rather than 4’ wide as a safety measure when
transporting kayaks, canoes, or boating provisions, equipment and supplies to the dock for launching
(kayaks or canoes) or loading into a boat (ice chests, water skis, wakeboards, etc.). 4’ is narrow
when carrying bulky items to the float, and can be dangerous, particularly if the ramp or pier is high
off the water due to the shoreline configuration relative to the float. This would also mean
increasing the square footage for the individual use dock or pier to 520 sq ft to accommodate a 6’
wide ramp, and increasing the added square footage if the dock has to be extended due to water
depth to 6 sq ft rather than 4 sq ft.
We also suggest changing the minimum water depth to either 10’ measured below ordinary high
water, or 6’ measured over mean low low water. This is to allow adequate clearance for propellers
to protect the sea floor or lake bed from turbulence when a boat is operating in shallow water.
23.40.150.C.8: Please consider adding a qualifier to this provision stating “…unless shoreline
constraints, and/or positioning of pilings make it infeasible to create sufficient buoyancy for the float
without positioning flotation components under a portion of the grating.”

23.40.150.D.6: Please consider increasing the size of a covered moorage accessory for a singlefamily pier or dock to 500 sq feet (25 x 20) and 20 ft in height above OHWM to accommodate larger
boats that are increasingly common on the lakes in Whatcom County. Also please consider deleting
the requirement in this provision that the cover (the “roof materials”) be “…translucent or at least
50% clear skylights.” The purpose of a covered moorage is to protect the boat, principally from
sunlight, which is not served by a translucent cover. Additionally, even if the cover is translucent,
the boat under it is not, which defeats the purpose of a translucent cover in any case.
23.40.170.C.3: Please consider increasing the total allowed footprint of home, sidewalks and similar
structures, parking areas and normal appurtenances to “the greater of 40% of the total area of the
lot or 4,000 sq ft.” 2500 sq ft is small for just the residence by today’s standards, and is prohibitively
small when it includes the garage, driveway, sidewalks, decks, patios, etc. in addition to the home.
CRITICAL AREAS ORDINANCE – WCC 16.16
16.16.235.4.b.iii: Why is tree replacement at a 3:1 ratio? Please consider a tree replacement ratio
of 1:1.
16.16.235.4.e: Please consider a pruning height for shrubs on the order of 2’ – 3’ in order to
minimize view obstruction.
16.16.265.A.1: Please consider eliminating the building setback. The purpose of the critical area
buffer is to provide protection; with generous buffer requirements (100’ for shoreline, 50’ – 100’ for
critical areas, etc.) there is no need for an additional 10’ building setback (or consider reducing the
building setback to 5’ from the buffer).
16.16.265.A.1.b: Please consider allowing for a grade-level deck that is covered by a corresponding
deck on the 2nd floor, as well as the bottom of the stairs/staircase for access to a second level deck,
if any.
16.16.270.C.12: Same comment as 23.4100.150.170.C.3 above: Please consider increasing the total
allowed footprint of home, garages/shops, decks, parking, and all lawn and nonnative landscaping to
“the greater of 40% of the total area of the lot or 4,000 sq ft.” 2500 sq ft is small for just the
residence by today’s standards, and is prohibitively small when it includes the garage, driveway,
sidewalks, decks and patios and lawn in addition to the home. Also, 23.40.170.C.3 allows an
additional 500 sq ft for landscaping, lawn, turf, ornamental vegetation, or garden. This provision
should match and allow the same additional 500 sq ft.
16.16.620.F: Please allow for a storage tank when a storage tank is mandated by County
requirements for the well.
16.16.620.G.2.d: Please consider allowing the dispersion outfall within the outer 50% of the buffer.
16.16.630.A: Please consider eliminating the building setback. The purpose of the critical area
buffer is to provide protection; with generous buffer requirements (100’ for shoreline, 50’ – 100’ for

critical areas, etc.) there is no need for an additional 10’ building setback (or consider reducing the
building setback to 5’ from the buffer).
16.16.680.F: Please consider limiting the replacement ratio for preservation to 3 times the ratio for
reestablishment or creation (in most cases, 1:1 ratio should be applicable, so a 3 times ratio is
generous and should suffice).
16.16.720.A: Since you are proposing eliminating provision “O” under this section that calls out
residential, perhaps reference residential use in this provision: “…including, without limitation,
residential uses.”
16.16.720.B.3: Please allow for a storage tank when a storage tank is mandated by County
requirements for the well.
16.16.720.G.1.d: Please consider 6 foot width for private trails.
16.16.745.C.1.c: Please consider allowing buffer reduction to 65% of the standard buffer specified in
the table.
16.16.760.8: Please consider mitigation at 1:1 ratio regardless of whether placed before or after
impact occurs. Sometimes mitigation must occur after the impact occurs for logistical reasons. This
should not result in a 25% penalty.
Thank you for your consideration.
Best wishes,
Glyn & Carol Davies
acmecatz@hotmail.com / 360-676-6041

Whatcom County notes:
Thank you for the opportunity to comment on the draft Critical Areas Ordinance (CAO) submitted to the
Department of Commerce on August 18, 2020. We are submitting the following wetland-related
comments for consideration both in the context of the CAO and its relationship to the proposed
Shoreline Management Program (SMP) Update. Any additional issues or comments on other proposed
changes will occur through our direct role in review and approval of the SMP amendments.
We recognize that the purpose and intent of the CAO includes “protecting the functions and values of
critical areas and the ecological processes that sustain them, while allowing for appropriate
economically beneficial or productive use of land and property.”
We acknowledge and support the County’s proposed adoption of buffer tables from Ecology’s Wetland
Guidance. This approach provides the most flexibility by basing the widths of buffers on three factors:
the wetland category, the intensity of the impacts, and the functions or special characteristics of the
wetland.
However, the Department of Ecology believes that some provisions in the current draft will pose a
significant risk of adverse impacts to the County’s wetland resources. We offer the following
recommendations to the draft CAO to ensure that it will adequately “Protect unique, fragile, and/or
valuable elements of the environment, including ground and surface waters, wetlands, anadromous fish
species, shellfish, and other fish and wildlife and 36 their habitats.” (16.16.100).
Section 16.16.225 (8) “Functionally disconnected…wetlands”
We are particularly concerned about the provision allowing alteration of “functionally
disconnected”…wetlands. This term appears to be undefined in the CAO. In addition, there are no
acreage thresholds for this provision. Nor is there apparent consideration that wetlands that are
unconnected to larger undisturbed landscapes can still provide important functions, specifically water
quality and hydrologic storage. Additionally, some Category III wetlands may provide high habitat
functions, which warrant larger buffers, not weaker protections.
We also note that this change does not appear to be supported by any findings in the Whatcom County
Best Available Review: Addendum to the 2005 BAS Report. Nor does this approach align with the
strategies detailed in the Birch Bay Watershed Characterization and Watershed Planning Pilot Study:
https://fortress.wa.gov/ecy/publications/documents/0706030.pdf.

We offer the following questions in an attempt to better understand the County’s rationale for this
approach.





What scientific basis is there for reducing protections on these wetlands?
Hasany analysis been conducted to indicate these wetlands are not important resources in the
UGA?
Has any analysis been conducted of how many wetlands would be affected and what the
functions and values of those wetlands are?
Would mitigation be required to occur within the UGAs? If not, what are the cumulative effects
of large-scale loss of wetlands in the UGAs in the County?

In the absence of this information it is unclear how implementation of this provision could achieve No
Net Loss of ecological function. In addition, the concept of functional isolation cannot be applied in SMA
jurisdiction since all wetlands within that area are considered associated wetlands, by definition.

We recommend the County either conduct a more refined analysis and resulting policy, informed by
existing special studies, to develop a scientifically-based approach, or delete subsection (8) from the
draft.
Section 16.16.640 (C)(1) Buffer width reduction
We are concerned about the apparently redundant and potentially additive buffer reduction that is
allowed by this section. We cannot determine whether subsection (C)(1) can be applied in addition to
the Ecology-recommended buffer reduction strategy listed in subsection (C)(2).
If they can both be applied to a single project then they would result in buffers that are well below what
science says is necessary to protect wetland functions. For example, in the current draft, an 150-foot
buffer for a Category 3 wetland that has moderate habitat function adjacent to high intensity land use.
Allowing this buffer to be reduced to 75 feet through additive reductions in (1) and (2), will not provide a
buffer adequate to protect the wetlands’ habitat functions.
We recommend that the language, with respect to these two reduction strategies, be clarified such that
they cannot be applied to the same proposal.
Section 16.16.640.C.2
May allow High impact uses to be reduced to Moderate buffer width if Ecology’s minimizing measures
are implemented. Per Ecology’s CAO guidance, in addition to the minimizing measures, there must be a
relatively intact corridor between the wetland and other wetland/priority habitat. Additionally, as
worded in the draft regs, this provision does not imply how the applicant chooses which measures to
incorporate into the proposal or how many. The wording should be modified to encourage all
reasonable/applicable measures. As currently worded, an applicant may argue for the reduction based
on minimal measures.
Section 16.16.640.C.3
If a buffer width is reduced, then any remaining “substantial” (needs a definition) portion of the buffer
that is degraded shall be replanted with native vegetation. It is unclear how this relates to buffer
mitigation ratios described in 16.16.680.H. The addition of a statement clarifying the applicability of
buffer mitigation ratios is needed.
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Hi Cliff ~ I have compiled a few comments from PW NR staff on the proposed amendments to the
Shoreline Master Program (SMP). This comment letter addresses two broad recommendations to
the periodic update of the SMP: Climate Change/Sea Level Rise and the Shoreline Restoration Plan
and also provides a tabled list of specific recommended edits.
First, under the Council approved scope of possible amendments, topic #6 highlights Climate
Change/Sea Level Rise with the recommended action of “Develop and/or strengthen policies
regarding climate change/sea level rise, including the incorporation and use of new data (as it
becomes available), to review and revise, if warranted, shoreline use regulations”. The proposed
amendments to the Shoreline Master Program have not sufficiently addressed this topic based on
available data including projected impacts of climate change and have not incorporated best
management practices developed to address the projected impacts of climate change.
Related to topic #6, the most significant projected climate impacts related to the SMP update
include sea level rise and increases in coastal and riverine flooding, both in magnitude and
frequency. I have included the several regional and state scientific climate data reports and data
informed recommendations on how to incorporate projected climate change impacts such as sea
level rise and increased coastal and riverine flooding into planning processes. The list of resources
supplied is located at the end of this memo.
It should be noted that Whatcom County is currently participating in development of a local Coastal
Storm Modeling System (CoSMoS) which will further inform the extent of potential impacts of sea
level rise combined with storm surge, wind currents, barometric pressure, and other environmental
factors. Data from this effort will inform the magnitude and area of impact and will support
selection of an actual sea level rise elevation and/or shoreline impact zone, but existing data already
highlights that sea level rise has occurred and will continue to occur at an increasing rate.
While this periodic update to the Shoreline Master Program may not spur development or adoption
of an actual sea level rise projection for Whatcom County shorelines, staff recommends developing
new code language that clearly identifies the projected impacts of sea level rise and increased
impacts of riverine and coastal flooding within Title 23. Furthermore code improvement must
require applicants pursuing development within the shoreline jurisdiction to perform a climate
vulnerability assessment for the proposed action and highlight mitigation measures proposed to
address projected climate impacts. This language will support applicants in mitigating climate risk to
their private investment and will support local government in protecting public safety, private
property, and environmental health.

The resources described below have been attached to this comment letter to support the above
comments and recommendations:
The University of Washington’s Climate Impacts Group Shifting Snowlines and Shorelines
(2020) highlights this significant climate changes occurring within our region and does provide
summary projections of potential changes in sea level.
The Extreme Coastal Water Level in Washington State (Guidelines to Support Sea Level Rise
Planning) (2019) provides valuable guidance regarding incorporation of sea level rise
projections into local planning.
Maps of Climate and Hydrologic Change for the Nooksack River Watershed (2017) highlights
the projected changes in seasonal precipitation in the Nooksack River which projects an
increase in winter precipitation over the next 30 years of between 9.5% and 20.8% which will
contribute to increased magnitude and frequency of flooding.
Incorporating Sea Level Change in Civil Works Programs is a US Army Corps of Engineers
regulation requiring consideration of sea level impacts on all coastal projects as far inland as
the extent of estimated tidal influence and providing guidance for incorporating the direct
and indirect physical effects of projected future sea level change across the project life cycle
in managing, planning, engineering, designing, constructing, operating, and maintaining
projects and systems of projects.
Integrating Climate Resilience into Flood Risk Management (2010) provides significant policy
guidance and considerations.
Additional online resources that may support development of climate change related improvements
can be found at the following sites.
https://toolkit.climate.gov/
https://toolkit.climate.gov/tool/adaptation-tool-kit-sea-level-rise-and-coastal-land-use

Second, additional clarity is requested with regards to the Shoreline Restoration Plan. Mention of
the role of the Shoreline Restoration Plan has occurred during briefings of the SMP Update process
though no proposed improvements that address the Shoreline Restoration Plan could be located in
either in the draft code or draft Comprehensive Plan chapters. Proposed policy 11OO-3 states that
“Restoration should be integrated with other parallel natural resource management efforts such as
the WRIA 1 Salmonid Recovery Plan and the WRIA 1 Watershed Management Plan.” Staff supports
this policy and requests clearly directing shoreline mitigation and/or restoration efforts to
implement projects identified in the Shoreline Restoration Plan. Furthermore staff requests
improvements to Title 23 that highlight review of shoreline development proposals to ensure that
development actions do not preclude or negatively impact projects identified in the Shoreline
Restoration Plan. Staff also requests clarification of the administrative process that stewards that
Shoreline Restoration Plan and describes how integration will occur with salmonid recovery and
watershed management efforts.
Should staff or the consultant request additional support in drafting language to address the above

comments or request additional materials or resources, please make this request known. Specific
comments on draft SMP materials provided for public review are highlighted below.
Guide to Review
1.2 – “ensure that proposed amendments do not result in degradation of the baseline condition;” This
sets a low bar. Baseline condition is already broadly degraded in terms of salmon habitat quality and
quantity and water quality and quantity). Goals of County Council adopted WRIA 1 Watershed
Management Plan and WRIA 1 Salmonid Recovery Plan strive for meeting water quality standards
and promoting recovery of properly functioning habitat conditions that will recover fish populations
and provide the water needed for aquatic habitats and for human uses. It should be the stated
intent of the amendments to achieve established water quality and human health (e.g. shellfish)
standards and to promote the “ecological lift” needed to restore salmon habitat to achieve the goals
stated in the SRP.
2.2.5(3) – is there data to support the that reduction of buffers by 25-50% will not produce a net
degradation of buffer functions? What are criteria to evaluate the impact to current and future
functions?

Exhibit A: CP Chapter Ten – Environment
· See salmon recovery on p. 10-40 plus earlier water section (need to update WMB structure language)
Page
Line
Comment
10-9
34
Modify Policy 10D-5 to read, “Establish land use patterns that minimize
transportation-related greenhouse gas emissions and
encourage preservation and management of natural
resource lands for the enhancement and protection of
water resources”
10-11

3

Reference new WDNR/WGS deep-seated landslide mapping

10-12

37

10-17
10-19

34
8

Need to reference the geographic area (Whatcom County? Puget Sound? Western
WA? WA? PNW?) that the 50-70 recurrence interval applies to. It is not a valid
number for Whatcom County based on data from the Boulder Creek fault/Kendall
scarp.
Insert “maintaining healthy aquatic habitats” after “industry”
Modify paragraph so it is in past tense and reads, “The WRIA 1 Joint Policy
Boards was comprised of members of the WRIA 1 Joint Board and the Salmon
Recovery Board which was formed to coordinate salmon recovery planning and
implementation under the 1998 Salmon Recovery Planning Act. This
organizational level provided for interaction with federal, state, and regional
organizations at a policy‐level…”

10-19

13

10-19

15

10-19

34

Insert Organizational Update paragraph starting at line 35 at line 13 to follow Joint
Policy Boards paragraph
After WRIA 1 Watershed, insert, “Management Board, delete Joint Board and
wording through end of sentence to reflect current, updated structure.
Move this paragraph to line 13 for clarity.

10-22

3

Is this wording, “and not result in negative impacts to ecological functions or critical
habitat. “ the same as “net ecological benefit”?
Change this paragraph to,” WRIA 1 did not develop an updated watershed plan by
the mandated deadline. Therefore Ecology undertook rule making; the updated
rules went into effect June 27, 2020. See https://ecology.wa.gov/RegulationsPermits/Laws-rules-rulemaking/Rulemaking/WAC-173-501

10-22

16

10-26

6

Insert, “salmon” after, “…needs, such as for….”

10-33

22

Update Policy 10F-11 to reflect current rules effective June 2020

10-39

24

10-39

29

Delete, “braided” from before streams. Anabranching and meandering streams are
more aptly described as wandering and dominated the Nooksack system
historically with braided streams certainly present, but now more common due to
watershed disturbance.
Insert, “and habitat functions” after “features”. This sentence provides a very low
bar. How about, “that provide for healthy habitats that support viable salmonid
populations and sustainable fisheries.”? Viable Salmonid Population (VSP)
parameters will be the Federal Services metrics for de-listing.

10-39
10-40

41
3

10-40
10-40

6
10

10-40

22

10-40

23-27

10-40

28-29

10-40

40-41

10-41

10-17

Insert, “ (salmon, trout and char)” after salmonids for clarity.
Insert, “bull trout” after “sockeye” so that the 3 listed species in the Nooksack are
all represented in the longer list.
Replace “several” with “ most”
Insert “or elimination” after curtailment and “ceremonial” before “and subsistence
catch,”
Change “Salmon” to Salmonid and “Strategy” to Plan. This is a plan approved by
the Whatcom County Council and the other councils of WRIA 1 for inclusion in the
federally adopted recovery plan for Puget Sound Chinook salmon. The plan
contains strategies.
This is a direct excerpt from the SRP. Suggest inserting, “ The WRIA 1 Salmonid
Recovery Plan states that….” at the start of line 23.
Insert, “.. healthy, sustainable” after “…necessary to recover..”
Modify these lines to read, “removing fish passage barriers in historic and
presumed bull trout and steelhead spawning and rearing habitats throughout
the…”
Revise to read, “Salmon Recovery Board (SRB)
WRIA 1 Salmon Recovery Board was established to develop and oversee the
implementation of the WRIA 1 Salmonid Recovery Plan. Board membership
included the County Executive, Bellingham Mayor, Mayors of the Small Cities of
Whatcom County, the regional director of the Washington Department of Fish and
Wildlife, and policy representatives from Lummi Nation and Nooksack Indian Tribe.
The SRB membership and functions were incorporated into the WRIA 1
Watershed Management Board at its formation (year?).

10-41

19-20

10-42

14-16

Insert, “and with input from citizen stakeholders” after “small cities of Whatcom
County.”
Change to read, “Commercial shellfish growers, recreational clam and oyster
harvesters, have used this resource for many years while Native Americans have
used this resource since time immemorial. It is all an important part of our

community’s heritage.”
10-45

10-11

10-46

4

10-46

40

Revise Policy 10K-7 to insert, “restore habitat-forming process and functions” after
“buffer”
Policy 10L-1: This policy can only contribute to maintaining or promoting further
degradation of habitats; for ESA listed species, this may constitute a “take” under
the ESA for a given project. It needs to be recognized that salmon populations are
seriously low pretty much across the board and habitat is already severely
degraded and not supporting the populations we have let alone restored
populations. The policy should be reconsidered and should, at a minimum, read
“prevent” instead of “strongly discourage”? Also significant is pretty subjective and
should be backed by specific metrics.
Policy 10L-11 should also list the Shorelines Restoration Plan (preferably updated
regularly) as a resource and guide for meeting this policy.

Thank you for receiving these comments.

Chris Elder | Watershed Planner
Public Works Department
322 N. Commercial St., Suite 110 | Bellingham, WA 98225
360-778-6225 Office | celder@co.whatcom.wa.us
Email from this address is subject to public disclosure pursuant to RCW 42.56

September 16, 2020

Cliff Strong
Senior Planner
Whatcom County Planning & Development Services
5280 Northwest Drive
Bellingham, WA 98226
Submitted via email: cstrong@co.whatcom.wa.us
Re: Shoreline Management Plan Periodic Update 2020

Dear Mr. Strong,
Thank you for this opportunity to comment on Whatcom County’s Shoreline Management Plan
Periodic Update 2020. Friends of the San Juans represents over 2,000 members and works to
protect and restore the San Juan Islands and the Salish Sea for people and nature.
In 2001, Friends of the San Juans was a co-petitioner for the federal listing of the Southern
Resident Killer Whale (Orcinus orca) under the Endangered Species Act (ESA). The protection
and recovery of the Southern Resident orca continues to be one of our top priorities. Lack of
prey availability is one of the three major threats to Southern Resident orcas identified in their
2005 listing under the ESA. The Southern Resident orca diet is composed primarily of Chinook
salmon (Oncorhynchus tshawytscha). In the Fish and Wildlife section of the CAO of the SMP (Ch.
16.16), the County mentions ESA-listed species managed by U.S. Fish and Wildlife, but makes
no mention of NOAA Fisheries ESA involvement or authority. Further, the County fails to
explicitly acknowledge that the marine nearshore is NOAA Fisheries designated critical habitat
for Puget Sound Chinook salmon (Figure attached). Research has clearly demonstrated the
importance of the marine and estuarine nearshore to the sustainability and recovery of Puget
Sound Chinook1. To more fully support Chinook and Southern Resident orca recovery, as well
as meeting Goals 10A and 10K of the Shoreline Master Program (see also WAC 173-26221(2)(C)(iii)), Friends of the San Juans recommends the following revision (new text
underlined) in WCC §23.05.065.A:
§16.16.710.C.2 Areas in which federally listed species are found, have a primary
association with, or contain suitable habitat for said listed species, as listed in the U.S.
Fish and Wildlife’s Threatened and Endangered Species List or Critical Habitat List
1

Shared Strategy Development Committee. 2007. Puget Sound Salmon Recovery Plan, Volume I; Plan adopted by
the National Marine Fisheries Service.

(http://ecos.fws.gov/ecp/) or the National Marine Fisheries Service (NMFS)
(https://www.fisheries.noaa.gov/species-directory/threatened-endangered), as
amended. Note: As of September 2005, NMFS designated the estuarine and marine
nearshore environment (extreme high water to a depth of approximately 30 meters
mean lower low water, as Puget Sound Chinook Critical Habitat (see Federal Register /
Vol. 70, No. 170, 9/2/05) that includes most of the Whatcom County estuarine and
marine coastline.
Friends of the San Juans also has concerns about a provision in the CAO (Ch. 16.16) that is
proposed to be incorporated into the SMP that allows for “Alteration of functionally
disconnected Type III or IV wetlands when associated with an approved commercial
development within an Urban Growth Area;” (WCC §16.16.225.B.8). There is no explanation of
definition of a “functionally disconnected” wetland. It is our understanding that they do not
exist in the shoreline jurisdiction. The fact they’re in the shoreline assumes a functional
relationship. We respectfully recommend that the County cite this CAO section as excepted
(not included) in the SMP (WCC §23.05.065.A).
Friends of the San Juans also supports the comments on the Shoreline Management Plan
Periodic Update 2020 submitted by RE Sources for Sustainable Communities.
Thank you for your attention to these comments.
Sincerely,

Lovel Pratt
Marine Protection and Policy Director

Friends of the San Juans’ comments re. Shoreline Management Plan Periodic Update 2020
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816 Second Ave, Suite 200
Seattle, Washington 98104
206-343-0681 Ext. 102
www.futurewise.org

September 16, 2020
Mr. Cliff Strong, Senior Planner
Whatcom County Planning & Development Services
5280 Northwest Drive
Bellingham, Washington 98226
Dear Mr. Strong:

Send via U.S. Mail and email to: cstrong@co.whatcom.wa.us
Thank you for the opportunity to comment on the Shoreline Management Program Periodic Update
Whatcom County. Futurewise and Washington Environmental Council strongly supports the review
and update. The update is a key opportunity to provide for the recovery of important fish and
wildlife resources such as the Chinook salmon and to begin addressing the adverse effects of global
warming including sea level rise and increased wildfire danger. We have recommendations to address
these important issues and to strengthen the SMP review and update included in this letter below.
Futurewise works throughout Washington State to support land-use policies that encourage healthy,
equitable and opportunity-rich communities, and that protect our most valuable farmlands, forests,
and water resources. Futurewise has members and supporters throughout Washington State
including Whatcom County.
Washington Environmental Council is a 501(c)(3) organization founded in 1967. Our mission is to
protect, restore, and sustain Washington’s environment for all, and we are committed to clean water
protections for Puget Sound and for all Washington State waters.
In addition to the recommendations below, Futurewise and the Washington Environmental Council
strongly support the recommendations of RE Sources. They are well thought out and based on best
available science.
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The Shoreline Management Act and Shoreline Master Program (SMP) Guidelines require shoreline
master programs to address the flooding that will be caused by sea level rise.1 RCW 90.58.100(2)(h)
requires that shoreline master programs “shall include” “[a]n element that gives consideration to the
statewide interest in the prevention and minimization of flood damages …” WAC 173-26-221(3)(b)
provides in part that “[o]ver the long term, the most effective means of flood hazard reduction is to
prevent or remove development in flood-prone areas …” “Counties and cities should consider the
following when designating and classifying frequently flooded areas … [t]he potential effects of
tsunami, high tides with strong winds, sea level rise, and extreme weather events, including those
potentially resulting from global climate change ….”2 The areas subject to sea level rise are flood
prone areas just the same as areas along bays, rivers, or streams that are within the 100-year flood
plain. RCW 90.58.100(1) and WAC 173-26-201(2)(a) also require “that the ‘most current, accurate,
and complete scientific and technical information’ and ‘management recommendations’ [shall to the
extent feasible] form the basis of SMP provisions.”3 This includes the current science on sea level
rise. For these and the reasons documented below, we strongly support the Climate Change/Sea
Level Rise policies on pages 11-30 – 11-31 of the PDF version. However, improvements are needed.
Sea level rise is a real problem that is happening now. Sea level is rising and floods and erosion are
increasing. In 2012 the National Research Council concluded that global sea level had risen by about
seven inches in the 20th Century.4 A recent analysis of sea-level measurements for tide-gage stations,
including the Astoria, Oregon tide-gauge, shows that sea level rise is accelerating.5 The Virginia
Institute of Marine Science (VIMS) “emeritus professor John Boon, says ‘the key message from the
2019 report cards is a clear trend toward acceleration in rates of sea-level rise at 25 of our 32 tidegauge stations. Acceleration can be a game changer in terms of impacts and planning, so we really
need to pay heed to these patterns.’

Although the Shoreline Master Program (SMP) Guidelines are called “guidelines,” they are actually binding state agency
rules and shoreline management program updates must comply with them. RCW 90.58.030(3)(b) & (c); RCW
90.58.080(1) & (7).
2 WAC 365-190-110(2) underlining added. This regulation is part of the State of Washington Department of Commerce
Minimum Guidelines to Classify Agriculture, Forest, Mineral Lands and Critical Areas.
3 Taylor Shellfish Company, Inc., et al., v. Pierce County and Ecology (Aquaculture II), Final Decision and Order Central Puget
Sound Region Growth Management Hearings Board Case No. 18-3-0013c (June 17, 2019), at 10 of 81 footnote omitted.
4 National Research Council, Sea-Level Rise for the Coasts of California, Oregon, and Washington: Past, Present, and Future p. 23,
p. 156, p. 96, p. 102 (2012) last accessed on Sept. 9, 2020 at: https://www.nap.edu/download/13389 and on the data
CD enclosed with the paper original of this letter in the “Climate Change” directory with the filename: “13389.pdf.”
5 William and Mary Virginia Institute of Marine Science, U.S. West Coast Sea-Level Trends & Processes Trend Values for 2019
last accessed on Sept. 10, 2020 at: https://www.vims.edu/research/products/slrc/compare/west_coast/index.php and
on the data CD enclosed with the paper original of this letter in the “Climate Change” directory with the filename: “U.S.
West Coast _ Virginia Institute of Marine Science.pdf.”
1
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“VIMS marine scientist Molly Mitchell says ‘seeing acceleration at so many of our stations suggests
that—when we look at the multiple sea-level scenarios that NOAA puts out based on global
models—we may be moving towards the higher projections.’”6
The report Projected Sea Level Rise for Washington State – A 2018 Assessment projects that for a low
greenhouse gas emission scenario there is a 50 percent probability that sea level rise will reach or
exceed 1.5 feet by 2100 for the area northwest of Bellingham.7 Projected Sea Level Rise for Washington
State – A 2018 Assessment projects that for a higher emission scenario there is a 50 percent
probability that sea level rise will reach or exceed 1.9 feet by 2100 for the area northwest of
Bellingham.8 Projections are available for all of the marine shorelines in Washington State.
The extent of the sea level rise currently projected for Whatcom County can be seen on the NOAA
Office for Coastal Management Digitalcoast Sea Level Rise Viewer available at:
https://coast.noaa.gov/digitalcoast/tools/slr.html. A copy of the map from the viewer showing two
feet of sea level rise is on the data CD enclosed with this letter in the “Climate Change” directory
with the filename: “2020-09-10 NOAA Sea Level Rise Viewer 2 Ft.pdf.”
Projected sea level rise will substantially increase flooding. As Ecology writes, “[s]ea level rise and
storm surge[s] will increase the frequency and severity of flooding, erosion, and seawater intrusion—
thus increasing risks to vulnerable communities, infrastructure, and coastal ecosystems.”9 Not only
our marine shorelines will be impacted, as Ecology writes “[m]ore frequent extreme storms are likely
to cause river and coastal flooding, leading to increased injuries and loss of life.”10

David Malmquist, Sea-level report cards: 2019 data adds to trend in acceleration Virginia Institute of Marine Science website
(Jan. 30, 2020) last accessed on Sept. 10, 2020 at:
https://www.vims.edu/newsandevents/topstories/2020/slrc_2019.php and on the data CD enclosed with the paper
original of this letter in the “Climate Change” directory with the filename: “Sea-level report cards_ 2019 data adds to
trend in acceleration _ Virginia Institute of Marine Science.pdf.”
7 Relative Sea Level Projections for RCP 4.5 for the Coastal Area Near: 48.8N, 122.5W accessed on July 16, 2019 at:
http://www.wacoastalnetwork.com/wcrp-documents.html and on the data CD enclosed with the paper original of this
letter in the “Climate Change” directory with the filename: “Copy of RSLProjections_Lat48.8N_Long122.5W.xlsx.”
enclosed with this letter. The methodology used for these projections is available in Miller, I.M., Morgan, H., Mauger,
G., Newton, T., Weldon, R., Schmidt, D., Welch, M., Grossman, E,. Projected Sea Level Rise for Washington State – A 2018
Assessment (A collaboration of Washington Sea Grant, University of Washington Climate Impacts Group, Oregon State
University, University of Washington, and US Geological Survey. Prepared for the Washington Coastal Resilience
Project: updated 07/2019) last accessed on Sept. 10, 2020 at: https://cig.uw.edu/resources/special-reports/sea-levelrise-in-washington-state-a-2018-assessment/ and on the data CD enclosed with the paper original of this letter in the
“Climate Change” directory with the filename: “SLR-Report-Miller-et-al-2018-updated-07_2019.pdf.”
8 Relative Sea Level Projections for RCP 8.5 for the Coastal Area Near: 48.8N, 122.5W accessed on July 16, 2019 at:
http://www.wacoastalnetwork.com/wcrp-documents.html and on the data CD enclosed with the paper original of this
letter in the “Climate Change” directory with the filename: “Copy of RSLProjections_Lat48.8N_Long122.5W.xlsx.”
9 State of Washington Department of Ecology, Preparing for a Changing Climate Washington State’s Integrated Climate Response
Strategy p. 90 (Publication No. 12-01-004: April 2012) last accessed on Sept. 10, 2020 at:
https://fortress.wa.gov/ecy/publications/publications/1201004.pdf and on the data CD enclosed with the paper
original of this letter in the “Climate Change” directory with the filename: “1201004.pdf.”
10 Id. at p. 17.
6
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Zillow recently estimated that 31,235 homes in Washington State may be underwater by 2100, 1.32
percent of the state’s total housing stock. The value of the submerged homes is an estimated $13.7
billon.11 Zillow wrote:
It’s important to note that 2100 is a long way off, and it’s certainly possible that
communities [may] take steps to mitigate these risks. Then again, given the enduring
popularity of living near the sea despite its many dangers and drawbacks, it may be
that even more homes will be located closer to the water in a century’s time, and
these estimates could turn out to be very conservative. Either way, left unchecked, it
is clear the threats posed by climate change and rising sea levels have the potential to
destroy housing values on an enormous scale.12
Sea level rise will have an impact beyond rising seas, floods, and storm surges. The National
Research Council wrote that:
Rising sea levels and increasing wave heights will exacerbate coastal erosion and
shoreline retreat in all geomorphic environments along the west coast. Projections of
future cliff and bluff retreat are limited by sparse data in Oregon and Washington
and by a high degree of geomorphic variability along the coast. Projections using
only historic rates of cliff erosion predict 10–30 meters [33 to 98 feet] or more of
retreat along the west coast by 2100. An increase in the rate of sea-level rise
combined with larger waves could significantly increase these rates. Future retreat of
beaches will depend on the rate of sea-level rise and, to a lesser extent, the amount of
sediment input and loss.13
These impacts are why the Washington State Department of Ecology recommends “[l]imiting new
development in highly vulnerable areas.”14
Unless wetlands and shoreline vegetation can migrate landward, their area and ecological functions
will decline.15 If development regulations are not updated to address the need for vegetation to
migrate landward in feasible locations, wetlands and shoreline vegetation will decline. This loss of
shoreline vegetation will harm the environment. It will also deprive marine shorelines of the
Krishna Rao, Climate Change and Housing: Will a Rising Tide Sink all Homes? ZILLOW webpage (Jun. 2, 2017) last accessed
on Aug. 11, 2020 at: http://www.zillow.com/research/climate-change-underwater-homes-12890/.
12 Id.
13 National Research Council, Sea-Level Rise for the Coasts of California, Oregon, and Washington: Past, Present, and Future p. 135
(2012).
14 State of Washington Department of Ecology, Preparing for a Changing Climate Washington State’s Integrated Climate Response
Strategy p. 90 (Publication No. 12-01-004: April 2012).
15 Christopher Craft, Jonathan Clough, Jeff Ehman, Samantha Joye, Richard Park, Steve Pennings, Hongyu Guo, and
Megan Machmuller, Forecasting the effects of accelerated sea-level rise on tidal marsh ecosystem services FRONT ECOL ENVIRON 2009;
7, doi:10.1890/070219 p. *6 last accessed on Aug. 11, 2020 at:
http://nsmn1.uh.edu/steve/CV/Publications/Craft%20et%20al%202009.pdf. Frontiers in Ecology and the
Environment is a peer-reviewed scientific journal. Frontiers in Ecology and the Environment Journal Overview webpage
last accessed on Aug. 11, 2020 at: https://esajournals.onlinelibrary.wiley.com/journal/15409309. Both on the data CD
enclosed with this letter in the “Climate Change” directory with the filename: “Craft et al 2009.pdf” and “Frontiers in
Ecology and the Environment - Journal Overview” respectively.
11
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vegetation that protects property from erosion and storm damage by modifying soils and accreting
sediment.16 This will increase damage to upland properties. Enclosed with this letter are maps
showing the extent of wetlands at mean higher high water and at two feet of sea level rise.17 A
comparison of these two maps shows that there will be extensive migration of wetlands in Whatcom
County if the wetlands are not blocked by development.
Because of these significant impacts on people, property, and the environment, “[n]early six in ten
Americans supported prohibiting development in flood-prone areas (57%).”18 It is time for
Washington state and local governments to follow the lead of Americans and adopt policies and
regulations to protect people, property, and the environment from sea level rise. That is why we
support to the Climate Change/Sea Level Rise policies.
But more is needed. It is important that wetland and aquatic vegetation be allowed to occur to
maintain shoreline functions and values. So we recommend the addition of the following policy on
page 11-31 of the PDF version to read as follows with our additions double underlined.
Policy 11AA-8:

New lots and new and expanded development should be located so they will
not interfere with the landward expansion and movement of wetlands and
aquatic vegetation as sea level rises.

Also, to avoid flooding, erosion, and other adverse impacts on shoreline resources, we strongly
recommend that the County take a comprehensive approach to adapting to sea level rise and its
adverse impacts modeled on the process California’s coastal counties and cities use. The process
includes six steps.19
1. Determine the range of sea level rise projections relevant to Whatcom County’s shorelines
subject to tidal influence. The California Coastal Commission recommends analyzing
intermediate and long-term projections because “development constructed today is likely to
remain in place over the next 75-100 years, or longer.”20

R. A. Feagin, S. M. Lozada-Bernard, T. M. Ravens, I. Möller, K. M. Yeagei, A. H. Baird and David H. Thomas, Does
Vegetation Prevent Wave Erosion of Salt Marsh Edges? 106 PROCEEDINGS OF THE NATIONAL ACADEMY OF SCIENCES OF
THE UNITED STATES OF AMERICA pp. 10110-10111 (Jun. 23, 2009) last accessed on Aug. 11, 2020 at:
http://www.pnas.org/content/106/25/10109.full and on the data CD enclosed with this letter in the “Climate Change”
directory with the filename: “10109.full.pdf.” This journal is peer-reviewed. Id. at p. 10113.
17 On the data CD enclosed with this letter in the “Climate Change” directory with the filename: “2020-09-10_18-37-56
Marsh Migration MHHW.pdf” and “2020-09-10_18-37-56 Marsh Migration 2 ft.pdf.” Three maps of the same view are
needed to show the three parts of the legend, so that is why there are three pages.
18 Bo MacInnis and Jon A. Krosnick, Climate Insights 2020: Surveying American Public Opinion on Climate Change and the
Environment Report: Natural Disasters p. 8 (Washington, DC: Resources for the Future, 2020) accessed on Sept. 8, 2020 at:
https://www.rff.org/publications/reports/climateinsights2020-natural-disasters/ and on the data CD enclosed with the
paper original or this letter in the “Climate Change” directory with the filename:
“Climate_Insights_2020_Natural_Disasters.pdf.”
19 California Coastal Commission Sea Level Rise Policy Guidance: Interpretive Guidelines for Addressing Sea Level Rise in Local Coastal
Programs and Coastal Development Permits pp. 69 – 95 (Nov. 7, 2018) last accessed on Sept. 10, 2020 at:
https://www.coastal.ca.gov/climate/slrguidance.html and on the data CD enclosed with the paper original or this letter
in the “Climate Change” directory with the filename: “0_Full_2018AdoptedSLRGuidanceUpdate.pdf.”
20 Id. at p. 74.
16
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2. Identify potential physical sea level rise impacts in Whatcom County’s shorelines subject to
tidal influence.
3. Assess potential risks from sea level rise to the resources and development on the shorelines
subject to tidal influence.
4. Identify adaptation strategies to minimize risks. The California Coastal Commission Sea Level
Rise Policy Guidance includes recommended adaptation strategies to consider.21
5. Adopt an updated shoreline master program incorporating the selected adaption strategies.
6. Implement the updated shoreline master program and monitor and revise as needed.
Because the scientific data on sea level rise is evolving, the California Coastal Commission
recommends modifying “the current and future hazard areas on a five to ten year basis or as
necessary to allow for the incorporation of new sea level rise science, monitoring results, and
information on coastal conditions.”22
Based on this proven model, we recommend that proposed Policy 11AA-5 be modified to read as
follows with our additions double underlined and our deletion double struck through.
Policy 11AA-5:

Whatcom County shall monitor the impacts of climate change on Whatcom
County’s shorelands, the shoreline master program’s ability to adapt to sea
level rise and other aspects of climate change at least every periodic update,
and revise the shoreline master program as needed. Whatcom County shall
should periodically assess the best available sea level rise projections and
other science related to climate change within shoreline jurisdiction and
incorporate them into future program updates, as relevant.

Proposed 23.05.130A would provide that the regulation of private property must be consistent with
all relevant constitutional and other legal limitations including local laws. This provision would allow
Whatcom County to adopt policies or regulations that override the State of Washington Department
of Ecology (Ecology) approved shoreline master program. This violates the Shoreline Management
Act (SMA) and cannot be adopted.
Proposed 23.05.130E provides that this “program shall not be applied retroactively in a way that
requires lawfully existing uses and developments (as of the original effective date of this program) to
be removed.” This provision will prevent the amortization of existing uses in hazardous areas, such
as channel migration zones, frequently flooded areas, and areas subject to sea level rise. This would
21
22

Id. at pp. 121 – 162.
Id. at p. 94.
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allow frequently flooded homes to always be rebuilt, no matter the hazard. This is poor policy and
should not be adopted.

Proposed 23.10.030C2 provides that “that substantive amendments shall become effective
immediately upon adoption by the Department of Ecology.” But all SMP amendments must be
approved by Ecology and become effective 14 days after Ecology adopts them. Proposed
23.10.030C2 should be modified to reflect these requirements.
Proposed 23.10.030C3 provides that the County Council makes final decisions on shoreline
conditional use permits and variances. Ecology must approve both conditional use permits and
variances. So this section should provide that these are final county decisions, not final decisions on
the permits.

The State of Washington Court of Appeals has held that “reasonable and appropriate uses should be
allowed on the shorelines only if they will result in no net loss of shoreline ecological functions and
systems. See RCW 90.58.020; WAC 173-27-241(3)(j).”23 However proposed 23.30.010B exempts
development, use, and activities within the shoreline jurisdiction and within “legally existing
substantially developed areas” from the no net loss requirement. This violates the SMA and SMP
Guidelines cited by the court of appeals. Proposed 23.30.010B also ignores avoidance and
minimization and can be read to exempt development in critical areas from the no net loss standard.
We recommend that proposed 23.30.010B be modified to read as follows with our additions double
underlined and our deletions double struck through:
B.

Development, use, and activities within the shoreline jurisdiction and outside of critical
area and legally existing substantially developed areas shall avoid and minimize adverse
impacts and any unavoidable impacts shall be mitigated to meet no net loss of ecological
function and ecosystem-wide processes pursuant to WAC 173-26-186.

The mitigation sequencing requirement in existing WCC 23.30.010B must be retained or included
elsewhere in the SMP regulations. Mitigation sequencing applies to all development in shorelines
jurisdiction, not just development that adversely impacts critical areas.24 Deleting existing WCC

Olympic Stewardship Found. v. State Envtl. & Land Use Hearings Office through W. Washington Growth Mgmt. Hearings Bd., 199
Wn. App. 668, 690, 399 P.3d 562, 572 (2017), review denied Olympic Stewardship Found. v. State Dep't of Ecology, 189 Wn.2d
1040, 409 P.3d 1066 (2018), and cert. denied Olympic Stewardship Found. v. State of Washington Envtl. & Land Use Hearings
Office, 139 S. Ct. 81, 202 L. Ed. 2d 25 (2018) underlining added.
24 WAC 173-26-201(2)(e)(ii)(A).
23
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23.30.010B and relying only on the critical areas regulations violates WAC 173-26-201(2)(e)(ii)(A)
and other provisions of the SMP Guidelines.

As has been reported in media and scientific reports, the Southern Resident orcas, or killer whales,
are threatened by (1) an inadequate availability of prey, the Chinook salmon, “(2) legacy and new
toxic contaminants, and (3) disturbance from noise and vessel traffic.”25 “Recent scientific studies
indicate that reduced Chinook salmon runs undermine the potential for the Southern Resident
population to successfully reproduce and recover.”26 A 2018 analysis by the National Oceanic and
Atmospheric Administration and the State of Washington Department of Fish and Wildlife ranked
the fall Chinook stocks that originate in the Nooksack River as the highest in importance as food
sources for the Southern Resident killer whales.27 The shoreline master program update is an
opportunity to take steps to help recover the Southern Resident orcas, the Chinook salmon, and the
species and habitats on which they depend.
The Shoreline Master Program (SMP) Guidelines, in WAC 173-26-221(3)(c), provides in part that
“[i]n establishing vegetation conservation regulations, local governments must use available scientific
and technical information, as described in WAC 173-26-201 (2)(a). At a minimum, local
governments should consult shoreline management assistance materials provided by the department
and Management Recommendations for Washington's Priority Habitats, prepared by the Washington state
department of fish and wildlife where applicable.”
The State of Washington Department of Fish and Wildlife has recently updated the Priority Habitat
and Species recommendations for riparian areas. The updated management recommendations
document that fish and wildlife depend on protecting riparian vegetation and the functions this
vegetation performs such as maintaining a complex food web that supports salmon and maintaining
temperature regimes to name just a few of the functions.28

State of Washington Office of the Governor, Executive Order 18-02 Southern Resident Killer Whale Recovery and
Task Force p. 1 (March 14, 2018) last accessed on Sept. 14, 2020 at:
https://www.governor.wa.gov/sites/default/files/exe_order/eo_18-02_1.pdf and on the data CD enclosed with the
paper original of this letter with the filename: “eo_18-02_1.pdf.”
26 Id.
27 National Oceanic and Atmospheric Administration and the State of Washington Department of Fish and Wildlife,
Southern Resident Killer Whale Priority Chinook Stocks p. 6 (June 22, 2018) last accessed on Sept. 14, 2020 at:
https://www.documentcloud.org/documents/4615304-SRKW-Priority-Chinook-Stocks.html and on the data CD
enclosed with the paper original of this letter with the filename: “SRKW-Priority-Chinook-Stocks.pdf.”
28 Timothy Quinn, George F. Wilhere, and Kirk L. Krueger, technical editors, Riparian Ecosystems, Volume 1: Science
Synthesis and Management Implications pp. 265 – 68 & p. 270 (A Priority Habitat and Species Document of the Washington
Department of Fish and Wildlife, Olympia, WA: Updated Jan. 2020) last accessed on Sept. 14, 2020 at:
https://wdfw.wa.gov/publications/01987/ and on the data CD enclosed with the paper original of this letter with the
filename: “wdfw01987.pdf.” This report was peer-reviewed. Id. at pp. 11 – 12.
25
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The updated Riparian Ecosystems, Volume 1: Science synthesis and management implications scientific report
concludes that the “[p]rotection and restoration of riparian ecosystems continues to be critically
important because: a) they are disproportionately important, relative to area, for aquatic species, e.g.,
salmon, and terrestrial wildlife, b) they provide ecosystem services such as water purification and
fisheries (Naiman and Bilby 2001; NRC 2002; Richardson et al. 2012), and c) by interacting with
watershed-scale processes, they contribute to the creation and maintenance of aquatic habitats.”29
The report states that “[t]he width of the riparian ecosystem is estimated by one 200-year sitepotential tree height (SPTH) measured from the edge of the active channel or active floodplain.
Protecting functions within at least one 200-year SPTH is a scientifically supported approach if the
goal is to protect and maintain full function of the riparian ecosystem.”30 For Whatcom County, the
stream length-weighted third quartile 200-year SPTH is 204 feet.31
We recommend that shoreline jurisdiction be expanded to include the 100-year flood plain32 and that
the buffers for river and stream shoreline be increased to use the newly recommended 200-year
SPTH of 204 feet and that this width should be measured from the edge of the channel, channel
migration zone, or active floodplain whichever is wider.33 This will help maintain shoreline functions
and Chinook habitat.

Many historical and cultural sites are in shoreline jurisdiction due to the availability of water, food,
and transportation routes. Addressing archaeological resources upfront before projects begin can
save money. For example, the Jefferson County Public Utility District’s (PUD) contractor building a
community septic system at Becket Point in Jefferson County encountered human bones and Native
American artifacts.34 The contractor had to stop construction. An archaeologist was called in and
conducted an investigation that allowed the project to be redesigned and to be completed. However,
PUD staff “estimated the delays and additional engineering incurred because of the artifacts added

Id. at p. 270.
Id. at p. 271.
31 Amy Windrope, Timothy Quinn, Keith Folkerts, and Terra Rentz, Riparian Ecosystems, Volume 2: Management
Recommendations p. A2-18 (A Priority Habitat and Species Document of the Washington Department of Fish and
Wildlife, Olympia: May 2018 Public Review Draft) last accessed on July 16, 2019 at:
https://wdfw.wa.gov/publications/01988/ and cited pages on the data CD enclosed with the paper original of this letter
with the filename: “Pages from wdfw01988 Whatcom.pdf.”
32 Authorized by RCW 90.58.030(2)(d)(i).
33 Amy Windrope, Timothy Quinn, Keith Folkerts, and Terra Rentz, Riparian Ecosystems, Volume 2: Management
Recommendations p. A2-18 (A Priority Habitat and Species Document of the Washington Department of Fish and
Wildlife, Olympia: May 2018 Public Review Draft).
34 Jeff Chew, Jefferson PUD sticks with Beckett Point Connections p. 8 (Washington Public Utility Districts Association
[WPUDA]: Winter 2008) last accessed on Sept. 14, 2020 at:
https://www.yumpu.com/en/document/view/46547248/connections-washington-public-utility-district-association/11.
29
30
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about $90,000 to the project’s cost.”35 At least some of that money could have been saved by an
upfront archeological investigation.
The Washington State Department of Archaeology and Historic Preservation has developed an
archaeological predictive model that can predict where archaeological resources are likely to be
located and where the department recommends archaeological surveys should be completed before
earth disturbing activities and other uses and activities that can damage archaeological sites are
undertaken.36 The shoreline areas in Whatcom County and Washington State, are rated “survey
recommended: moderate risk,” “survey highly advised: high risk,” and “survey highly advised: very
high risk.”37 We strongly support the amendments to WCC 23.30.060 to require pre-ground
disturbance site investigations for sites within shoreline jurisdiction. We also strongly support that
the investigations will be carried out in consultation with affected Native American Tribes and
Nations.
However, we are concerned that the SMP update deletes the inadvertent discovery requirements in
the existing SMP. Even with predevelopment review, cultural resources can still be inadvertently
discovered. Proposed WCC 23.30.606 provides that certain state and federal inadvertent discovery
provisions apply, but they delete the county’s provisions. This will prevent Whatcom County from
requiring compliance with the inadvertent discovery requirements. So we recommend that the
existing inadvertent discovery requirements in “B” on pages 58 and 59 of the PDF version be
retained so the county can effectively address the inadvertent discovery of cultural resources.

WAC 173-26-221(4)(d)(iii) does not allow developments to not provide public access because
“[o]ther reasonable and safe opportunities for public access to the shoreline are located within onequarter mile of the proposed development site” as the proposed amendments on page 60 do.
Proposed WCC 23.30.070A3 must be deleted.

The SMA and SMP Guidelines require shoreline master programs to address the flooding that will
be caused by sea level rise. RCW 90.58.100(2)(h) requires that shoreline master programs “shall
include” “[a]n element that gives consideration to the statewide interest in the prevention and
minimization of flood damages …” WAC 173-26-221(3)(b) provides in part that “[o]ver the long
Id. at p. 9.
Washington State Department of Archaeology and Historic Preservation WISAARD webpage last accessed on Sept.
14, 2020 at: https://dahp.wa.gov/historic-preservation/find-a-historic-place. The results of the predictive model are
available for Whatcom County to use in planning and project reviews from the Washington State Department of
Archaeology and Historic Preservation.
37 Id.
35
36
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term, the most effective means of flood hazard reduction is to prevent or remove development in
flood-prone areas …” The areas subject to sea level rise are flood prone areas just the same as areas
along bays, rivers, or streams that are within the 100-year flood plain. RCW 90.58.100(1) and WAC
173-26-201(2)(a) also require “that the ‘most current, accurate, and complete scientific and technical
information’ and ‘management recommendations’ [shall to the extent feasible] form the basis of
SMP provisions.”38 This includes the current science on sea level rise. For these reasons, we were
pleased to see that proposed Policy 11AA-3 calls on Whatcom County to implement “land use
regulations based on best available science, such as sea level rise, changes in rainfall patterns,
changes in flood volumes and frequencies, and changes in average and extreme temperatures.”
However, we were disappointed to see that Shoreline Management Program WCC Title 23 does not
include any regulations. Those regulations are both required and needed as was documented on our
comments in Chapter 11.
Therefore, we recommend that the SMP require new lots and new buildings be located outside the
area of likely sea level rise and if that is not possible, buildings should be elevated above the likely
sea level rise. These requirements will provide better protection for buildings, property, and people
and will also allow wetlands and marine vegetation to migrate as the sea level rises. We recommend
the following new section be added to the SMP periodic update with our additions double
underlined.
23.30.080 Sea Level Rise
A.

New lots shall be designed and located so that the buildable area is outside the area likely
to be inundated by sea level rise in 2100 and outside of the area in which wetlands and
aquatic vegetation will likely migrate during that time.

B.

Where lots are large enough, new structures and buildings shall be located so that they
are outside the area likely to be inundated by sea level rise in 2100 and outside of the area
in which wetlands and aquatic vegetation will likely migrate during that time.

C.

New and substantially improved structures shall be elevated above the likely sea level
rise elevation in 2100 or for the life of the building, whichever is less.

Recent studies of bulkheads and other forms of hard shoreline armoring show that it has adverse
impacts on Puget Sound at both the local and regional scales.39 Scientists from the University of
Taylor Shellfish Company, Inc., et al., v. Pierce County and Ecology (Aquaculture II), Final Decision and Order Central Puget
Sound Region Growth Management Hearings Board Case No. 18-3-0013c (June 17, 2019), at 10 of 81 footnote omitted.
39 Megan N. Dethier, Wendel W. Raymond, Aundrea N. McBride, Jason D. Toft, Jeffery R. Cordell, Andrea S. Ogston,
Sarah M. Heerhartz, Helen D. Berry, Multiscale impacts of armoring on Salish Sea shorelines: Evidence for cumulative and threshold
38
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Washington and other organizations “found that armoring was consistently associated with
reductions in beach width, riparian vegetation, numbers of accumulated logs, and amounts and types
of beach wrack and associated invertebrates.”40 “At large spatial and temporal scales, armoring much
of a sediment drift cell may result in reduction of the finer grain-size fractions on beaches, including
those used by spawning forage fish.”41 Forage fish are a “critical prey species” for salmon.42 Forage
fish spawning areas are located in Whatcom County.43
So it is important to carefully manage hard shoreline armoring. We recommend that bulkheads and
other forms of hard armoring should be shoreline conditional uses. This ensures that these
damaging uses will get an appropriate level or review. The SMP should also provide that all property
owners seeking to construct a bulkhead on the shoreline of their property must receive Hydraulic
Project Approval (HPA) from the Washington Department of Fish & Wildlife per 2SHB 1579
starting on July 1, 2019.

WAC 173-26-211(5)(b)(ii)(D) requires rural conservancy shoreline environments to limit impervious
surfaces to ten percent of the lot which Table 2 currently does. Research by the University of
Washington in the Puget Sound lowlands has shown that when total impervious surfaces exceed five
to 10 percent and forest cover declines below 65 percent of the basin, then salmon habitat in
streams and rivers is adversely affected.44 This science documents the need to retain the existing
impervious surface limits and open space standards to achieve no net loss.
effects 175 ESTUARINE, COASTAL AND SHELF SCIENCE 106 p. 106 (2016) on the data CD enclosed with the paper original
of this letter with the filename: “1-s2.0-S0272771416301007-main.pdf.” Estuarine, Coastal and Shelf Science is a peerreviewed scientific journal. ESTUARINE, COASTAL AND SHELF SCIENCE Author Information Pack p. 8 on the data CD
enclosed with the paper original of this letter with the filename: “Estuarine Author Info Pack.pdf.”
40 Megan N. Dethier, Wendel W. Raymond, Aundrea N. McBride, Jason D. Toft, Jeffery R. Cordell, Andrea S. Ogston,
Sarah M. Heerhartz, Helen D. Berry, Multiscale impacts of armoring on Salish Sea shorelines: Evidence for cumulative and threshold
effects 175 ESTUARINE, COASTAL AND SHELF SCIENCE 106 p. 106 (2016).
41 Id.
42 Dan Penttila, Marine Forage Fishes in Puget Sound p. v (Puget Sound Nearshore Partnership Report No. 2007-03,
published by Seattle District, U.S. Army Corps of Engineers, Seattle, Washington: 2007) and accessed on Sept. 15, 2020
at: http://www.pugetsoundnearshore.org/technical_papers/marine_fish.pdf and on the data CD enclosed with the
paper original of this letter with the filename: “marine_fish.pdf.”
43 Id. pp. 3 – 5.
44 Christopher W. May, Richard R. Horner, James R. Karr, Brian W. Mar, Eugene B. Welch, The Cumulative Effects of
Urbanization on Small Streams in the Puget Sound Lowland Ecoregion pp. 19 – 20 of 26 (University of Washington, Seattle
Washington) and on the data CD enclosed with the paper original or this letter with the filename: “chrisrdp.pdf.” This
report was identified as best available science in Washington State Office of Community Development. Citations of Best
Available Science for Designating and Protecting Critical Areas p. 17 (March 2002) accessed on July 24, 2020 at:
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=web&cd=1&ved=2ahUKEwiMgKWj2dLeAhViLH0K
HXfdBBoQFjAAegQICBAC&url=https%3A%2F%2Fwww.ezview.wa.gov%2FDesktopModules%2FDocuments2%2F
View.aspx%3FtabID%3D36890%26alias%3D1949%26mid%3D68545%26ItemID%3D4092&usg=AOvVaw0UCCoZh
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We strongly support the fossil fuel use regulations in proposed 23.40.125B2. The changing climate
shows the need for a just transition away from fossil fuels. The proposed fossil fuel use regulations
are an important step in this important transition. We support them.
In addition, in the Cherry Point Aquatic Reserve we recommend that conditional use permits be
required for changes of use, that existing uses be defined specifically, and that new piers, docks,
wharfs, and wings be prohibited at Cherry Point. These measures are necessary to protect the
valuable resources of the Cherry Point Aquatic Reserve.

Gravel mining in flood plains, floodways, channel migration zones, and river bars, active channels,
has the potential to adversely impact rivers and streams. As the Washington State Department of
Natural Resources geology staff have written:
Seeking the lowest cost material, gravel miners commonly choose to excavate large,
deep ponds adjacent to active river channels … Wherever a channel shifts into a
gravel pit or multiple pits that are large relative to the scale of the flood plain and the
river’s sediment transport regime, natural recovery of original flood plain
environment and similar channel morphology could take millennia (Collins, 1997).
The time for recovery is highly dependent on the availability of sediment, particle
size, gradient, and the size of excavations to be filled. Regardless of the best planning
and intentions, impacts of flood-plain mining may simply be delayed until the river is
captured by the gravel pit. While capture may not occur in the next 100-year flood
event, it is likely to occur in the future as development and consequent flood
magnitude increase. In the long term, stream capture by gravel pits is a near certainty.
Because the gravel pits have a lower base elevation, there is risk of rapid channel
change into the pits during high flows, a process termed avulsion. The flooded pits
“capture” the stream. The effects of avulsion are similar to those of in-stream mining
discussed in Evoy and Holland (1989), Collins and Dunne (1990), Netsch and others
(1981), Kondolf and Graham Matthews (1993), Kondolf (1993, 1994), and
Williamson and others (1995a,b). They may include:
• lowering the river bed upstream and downstream of mining operations, causing
river bed erosion and (or) channel incision and bank erosion and collapse,
• eroding of footings for bridges or utility rights-of-way,
• changing aquatic habitat,
WjqD2uPnyKdnsnY. A copy of this report is also on the data CD enclosed with the paper original or this letter with the
filename: “GMS-BAS-Citations-Final.pdf.”
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unnaturally simplifying the complex natural stream system,
increasing suspended sediment, and
abandoning reaches of spawning gravels or damaging these gravels by channel
erosion or deposition of silts in spawning and rearing reaches.45

Many of the existing policies and regulations are designed to address these policies. Without them,
these impacts will not be effectively addressed. We urge the county to retain the existing policies and
regulations in WCC 23.40.140. They are needed to achieve no net loss.
“Gravel bar scalping typically reduces preferred salmonid spawning and rearing habitat by removing
riparian vegetation and woody debris, reducing the area of adjacent pools and riffles, and causing
channel bed degradation upstream and downstream.”46 The policies and regulations being deleted
include measures to protect salmon and other habitats from the adverse effects of gravel bar mining.
Repealing these policies and regulations will not result in no net loss of aquatic indeed, without a
requirement that the mined gravel be replaced, it is probably not possible to mitigate the adverse
impacts of gravel bar mining except in very special circumstances and the county no longer limit the
mining to those circumstances. Again, we recommend that the existing policies and regulations in
WCC 23.40.140 not be deleted.
If mining is going to be allowed in flood plains, floodways, and channel migration zones, which the
county is proposing to allow, then additional standards are needed. First, mines should be located
outside the channel migration zone so that they do not increase the rate of channel migration.
Second, mines should be no deeper than the bottom of the nearby streams and rivers so when the
river moves into the mine, which is a certainty, the impacts will be reduced. Third the mine
reclamation plan should have a design so that when the river or stream moves into the mine, the
mine workings are not so wide that the captured sediments destabilize the river or stream or increase
erosion risks on upstream properties.
We recommend that the following new regulation be added on page 139.
D.

Mining in the 100-year flood plan, floodway, or channel migration zones shall
meet the following standards:
i

Mines should be located outside the channel migration zone unless there is
no feasible alternative site.

David K. Norman, C. Jeff Cederholm, and William S. Lingley, Jr, “Flood Plains, Salmon Habitat, and Sand and Gravel
Mining” Washington Geology, vol. 26, no. 2/3, pp. 4 – 5 (Sept. 1998) accessed on Sept. 12, 2020 at:
http://file.dnr.wa.gov/publications/ger_washington_geology_1998_v26_no2-3.pdf and on the data CD enclosed with
the paper original of this letter with the file name: “ger_washington_geology_1998_v26_no2-3.pdf.”
46 G. Mathias Kondolf, Matt Smeltzer, and Lisa Kimball, White Paper: Freshwater Gravel Mining and Dredging Issues p. 41
(Prepared for Washington Department of Fish and Wildlife, Washington Department of Ecology, Washington
Department of Transportation: April 2002) accessed on Sept. 14, 2020 at:
https://wdfw.wa.gov/sites/default/files/publications/00056/wdfw00056.pdf and on the data CD enclosed with the
paper original of this letter with the file name:wdfw00056.pdf.
45
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ii.

Mines shall be no deeper than the bottom of the nearby streams and rivers.

iii.

The mine reclamation plan shall have a design so that when the river or
stream moves into the mine it is not so wide or deep that the captured
sediments destabilize the river or stream or increase erosion risks on
upstream properties.

In 2020, the legislature adopted RCW 90.48.615(2) which prohibits “[m]otorized or gravity siphon
aquatic mining or discharge of effluent from such activity to any waters of the state that has been
designated under the endangered species act as critical habitat, or would impact critical habitat for
salmon, steelhead, or bull trout. This includes all fresh waters with designated uses of: Salmonid
spawning, rearing, and migration.” We recommend that the SMP Update prohibit motorized or
gravity siphon aquatic mining and discharging effluent from this type of mining in shorelines that are
the critical habitat for salmon, steelhead, or bull trout and that salmonids use for spawning, rearing,
and migration.

The update removes some policies and regulations that encouraged, allowed the county to require,
or required low-impact development techniques. For example, former C.2 on page 156 of the PDF
version provided that “[c]lustering and low impact development techniques may be required where
appropriate to minimize physical and visual impacts on shorelines in accordance with policies and
regulations of WCC 23.90.090.” This regulation has been deleted. While the subdivision regulations
are now proposed to allow the county to require clustering, the requirement for low-impact
development has been deleted. Low impact development is an important technique for reducing
development’s water quality impacts on rivers, lakes, streams, wetlands, and Puget Sound. We urge
the county to retain these policies and regulations. They needed to maintain no net loss of shoreline
resources.

Existing WCC 23.40.200A10, 11, and 12 currently prohibit many freestanding signs between the
right-of-way and buildings the waterbodies or placing them in critical area buffer. Signs are not a
priority shoreline use, but the policy of the SMA calls on the county and Ecology to protect
shoreline views.47 Existing WCC 23.40.200A10, 11, and 12 are necessary to implement the policy of
the SMA and cannot be deleted. Existing Table 3 is also needed to limit the sizes of signs in
shoreline jurisdiction to implement the policy of the SMA. Again, it cannot be legally deleted.
47

RCW 90.58.020.

Mr. Cliff Strong, Comments on the SMP Periodic Update Whatcom County
September 16, 2020
Page 16

Whatcom County is susceptible to wildfires. Climate change has the potential to increase wildlife risk
through changes in fire behavior, wildfire ignitions, fire management, and the vegetation that fuels
wildfire.
Setbacks from critical areas buffers provide an area in which buildings can be repaired and
maintained without having to intrude into the buffer. It also allows for the creation of a Home
Ignition Zone that can protect buildings from wildfires and allow firefighters to attempt to save the
buildings during a wildfire. Since a 30-foot-wide Home Ignition Zone is important to protect
buildings,48 we recommend that WCC 16.16.265A1 require a setback at least 30 feet wide adjacent to
shoreline and critical area buffers. Combustible structures, such as decks, should not be allowed
within this setback to protect the building from wildfires. This will increase protection for people
and property.

Whatcom County is susceptible to landslides.49 The Shoreline Master Program (SMP) Guidelines, in
WAC 173-26-221(2)(c)(ii)(B), provide: “Do not allow new development or the creation of new lots
that would cause foreseeable risk from geological conditions to people or improvements during the
life of the development.” Landslides are a type of geological hazards that can result in major impacts
to people and property.
The March 22, 2014, Oso landslide “claimed the lives of 43 people, making it the deadliest landslide
event in United States history. Of the approximately 10 individuals who were struck by the landslide
and survived, several sustained serious injuries.”50 So properly designating geologically hazardous
areas and protecting people from geological hazards is very important.
Nation Fire Protection Association “preparing homes for wildfire” webpage last accessed on Aug. 11, 2020 at:
https://www.nfpa.org/Public-Education/By-topic/Wildfire/Preparing-homes-for-wildfire.
49 Whatcom County Sheriff’s Office Division of Emergency Management, Whatcom County Natural Hazards Mitigation Plan
pp. 2-7 – 2-8 (FEMA Approval Dec. 15, 2016) accessed on July 16, 2019 at: http://www.whatcomready.org/wpcontent/uploads/2017/03/Whatcom-County-NHMP-2016-12-15-Approved.pdf.
50 Jeffrey R. Keaton, Joseph Wartman, Scott Anderson, Jean Benoît, John deLaChapelle, Robert Gilbert, David R.
Montgomery, The 22 March 2014 Oso Landslide, Snohomish County, Washington p. 1 (Geotechnical Extreme Events
Reconnaissance (GEER): July 22, 2014) accessed on May 13, 2019 at:
48
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It is important to understand that homeowner’s insurance does not cover the damage from
landslides. “Insurance coverage for landslides is uncommon. It is almost never a standard coverage,
and is difficult to purchase inexpensively as a policy endorsement.”51
None of the Oso victims’ homes were covered by insurance for landslide hazards.52 And that is
common when homes are damaged by landslides.53 For example, on March 14, 2011, a landslide
damaged the home of Rich and Pat Lord.54 This damage required the homeowners to abandon their
home on Norma Beach Road near Edmonds, Washington. Because their homeowner’s insurance
did not cover landslides, they lost their home.55 This loss of what may be a family’s largest financial
asset is common when homes are damaged or destroyed by landslides or other geological hazards.
Landslide buyouts are rare and when they occur the property owner often only recovers pennies on
the dollar. The property owners bought out after the Aldercrest-Banyon landslide in Kelso,
Washington destroyed their homes received 30 cents on the dollar.56 This underlines why preventing
development in geologically hazardous areas is just plain ordinary consumer protection.
We strongly support designating the landslide deposits, scarps and flanks, and areas with
susceptibility to deep and shallow landslides as geologically hazardous area
We strongly support designating the landslide deposits, scarps and flanks, and areas with
susceptibility to deep and shallow landslides as geologically hazardous areas. This will better protect
people and property.
Landslides are capable of damaging commercial, residential, or industrial development at both the
tops and toes slopes due to the earth sliding and other geological events.57 So the areas at the top,
http://www.geerassociation.org/index.php/component/geer_reports/?view=geerreports&layout=build&id=30. If the
American territories are included, then the Oso landslide is the second deadliest landslide in American history. R.M.
Iverson, D.L. George, K. Allstadt, Landslide mobility and hazards: implications of the Oso disaster 412 EARTH AND PLANETARY
SCIENCE LETTERS 197, 198 (2015).
51 Robert L. Schuster & Lynn M. Highland, The Third Hans Cloos Lecture: Urban landslides: socioeconomic impacts and overview of
mitigative strategies 66 BULLETIN OF ENGINEERING GEOLOGY AND THE ENVIRONMENT 1, p. 22 (2007) accessed on May
13, 2019 at:
ftp://193.134.202.10/pub/TRAMM/Workshop_EWS/Literature/Schuster_and_Highland_2007_Bulletin_of_Engineer
ing_Geology_and_the_Environment.pdf
52 Sanjay Bhatt, Slide erased their homes, but maybe not their loans The Seattle Times (April 2, 2014) accessed on May 13, 2019
at: http://old.seattletimes.com/html/latestnews/2023278858_mudslidefinancialxml.html.
53 Id.
54 Ian Terry, Abandoned and trashed after mudslide, Edmonds house now for sale The Herald (Feb. 11, 2015). The house is for
sale after the bank who held the Lord’s mortgage took ownership of the home. Id. accessed on May 13, 2019 at:
http://www.heraldnet.com/article/20150211/NEWS01/150219829.
55 Id. at p. *6.
56 Isabelle Sarikhan, Sliding Thought Blog, Washington’s Landslide Blog Landslide of the Week – Aldercrest Banyon Landslide
July 29, 2009 accessed on May 13, 2019 at: https://slidingthought.wordpress.com/2009/07/29/landslide-of-the-weekaldercrest-banyon-landslide/
57 Jeffrey R. Keaton, Joseph Wartman, Scott Anderson, Jean Benoît, John deLaChapelle, Robert Gilbert, David R.
Montgomery, The 22 March 2014 Oso Landslide, Snohomish County, Washington p. 1 & p. 68 (Geotechnical Extreme Events
Reconnaissance (GEER): July 22, 2014).
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toe, and sides of the slope are geological hazards. We recommend these areas be designated as
landslide hazards.
Require the review of geologically hazardous areas capable of harming buildings or
occupants on a development site
We recommend that the regulations require review of any landslide capable of damaging the
proposed development. Geological hazards, such as landslides are capable of damaging property
outside the hazard itself. The 2014 Oso slide ran out for over a mile (5,500 feet) even through the
slope height was 600 feet.58 A 2006 landslide at Oso traveled over 300 feet.59 Recent research shows
that long runout landslides are more common than had been realized.60 This research documents
that over the past 2000 years, the average landslide frequency of long runout landsides in the area
near the Oso landslide is one landslide every 140 years.61 The landslides ran out from 787 feet to the
2,000 feet of the 2014 landside.62 So we recommend that Whatcom County require review of all
geological hazards capable of harming a proposed lot or building site.
Require protection from all landslide runout areas
Landslides in Western Washington are capable of running out significant distances. The 1949
Tacoma Narrows Landslide, in Tacoma “failed catastrophically along steep” 300-foot high bluffs
and ran out 1,500 feet into Puget Sound.63 This is five times the buff height. The 2014 Oso slide ran
out for over a mile (5,500 feet) even through the slope height was 600 feet.64 This was nine times the
slope height. The 2013 Ledgewood-Bonair Landslide on Whidbey Island extended approximately
300 feet into Puget Sound.65 In a study of shallow landslides along Puget Sound from Seattle to
Jeffrey R. Keaton, Joseph Wartman, Scott Anderson, Jean Benoît, John deLaChapelle, Robert Gilbert, David R.
Montgomery, The 22 March 2014 Oso Landslide, Snohomish County, Washington p. 56 & p. 144 (Geotechnical Extreme
Events Reconnaissance (GEER): July 22, 2014).
59 Id. at p. 1.
60 Sean R. LaHusen, Alison R. Duvall, Adam M. Booth, and David R. Montgomery, Surface roughness dating of long-runout
landslides near Oso, Washington (USA), reveals persistent postglacial hillslope instability GEOLOGY pp. *2 – 3, published online on
22 December 2015 as doi:10.1130/G37267.1; Geological Society of America (GSA) Data Repository 2016029, Data
repository for: Surface roughness dating of long-runout landslides near Oso, WA reveals persistent postglacial hillslope instability p. 4 both
enclosed in a separate email. Geology is a peer-reviewed scientific journal. Geology – Prep webpage accessed on Jan. 23,
2018 at: http://www.geosociety.org/GSA/Publications/Journals/Geology/GSA/Pubs/geology/home.aspx#overview
and enclosed in a separate email.
61 Sean R. LaHusen, Alison R. Duvall, Adam M. Booth, and David R. Montgomery, Surface roughness dating of long-runout
landslides near Oso, Washington (USA), reveals persistent postglacial hillslope instability GEOLOGY p. *2, published online on 22
December 2015 as doi:10.1130/G37267.1.
62 Geological Society of America (GSA) Data Repository 2016029, Data repository for: Surface roughness dating of long-runout
landslides near Oso, WA reveals persistent postglacial hillslope instability p. 4.
63 Alan F. Chleborad, Modeling and Analysis of the 1949 Narrows Landslide, Tacoma, Washington xxxi ENVIRONMENTAL AND
ENGINEERING GEOSCIENCE 305 p. 305 (1994).
64 Jeffrey R. Keaton, Joseph Wartman, Scott Anderson, Jean Benoît, John deLaChapelle, Robert Gilbert, David R.
Montgomery, The 22 March 2014 Oso Landslide, Snohomish County, Washington p. 56 & p. 144 (Geotechnical Extreme
Events Reconnaissance (GEER): July 22, 2014).
65 Stephen Slaughter, Isabelle Sarikhan, Michael Polenz, and Tim Walsh, Quick Report for the Ledgewood-Bonair Landslide,
Whidbey Island, Island County, Washington pp. 3 – 4 (Washington State Department of Natural Resources, Division of
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Everett, the average runout length was 197.5 feet (60.2 m) and the maximum runout length was 771
feet (235 m).66 The Joint SR 530 Landslide Commission recommends identifying “[c]ritical area
buffer widths based on site specific geotechnical studies” as an “innovative development
regulation[]” that counties and cities should adopt.67 So we support WCC 16.16.325C which requires
individualized setbacks from landslide hazard areas based on the actual hazard. WCC 16.16.325C
will help protect people and property. Construction should not be allowed in these setbacks.

All of the islands in the county and its marine shorelines have the potential for wells to be
contaminated by salt water.68 WAC 173-26-221(2)(a) requires that shoreline master programs must
provide for management of critical areas designated as such pursuant to RCW 36.70A.170(1)(d)
located within the shorelines of the state with policies and regulations that … [p]rovide a level of
protection to critical areas within the shoreline area that assures no net loss of shoreline ecological
functions necessary to sustain shoreline natural resources.” Critical areas include areas with a critical
recharging effect on aquifers used for potable waters.69
Salt water intrusion can worsen until wells “must be abandoned due to contaminated, unusable
water.”70 Salt water intrusion is often worsened by over-pumping an aquifer.71 The Western
Washington Growth Management Hearings Board has held that Growth Management Act requires

Geology and Earth Resources: March 28, 2013) accessed on May 13, 2019 at:
http://www.dnr.wa.gov/publications/ger_qr_whidbey_island_landslide_2013.pdf.
66 Edwin L. Harp, John A. Michael, and William T. Laprade, Shallow-Landslide Hazard Map of Seattle, Washington p. 17 (U.S.
Geological Survey Open-File Report 2006–1139: 2006) accessed on May 13, 2019 at:
http://pubs.usgs.gov/of/2006/1139/.
67 The SR 530 Landslide Commission, Final Report p. 31 (Dec. 15, 2014) accessed on May 13, 2019 at:
http://www.governor.wa.gov/sites/default/files/documents/SR530LC_Final_Report.pdf.
68 State of Washington Department of Ecology Water Resources Program, Focus on Water Availability Nooksack Watershed,
WRIA 1 p. 5 (Publication Number: 11-11-006, Nov. 2016) accessed on July 16, 2019 at:
https://fortress.wa.gov/ecy/publications/SummaryPages/1111006.html and enclosed in a separate email with the
filename “1111006.pdf.”
69 WAC 173-26-221(2)(a).
70 Emily B. Tibbott, Seawater Intrusion Control in Coastal Washington: Department of Ecology Policy and Practice p. 7 (United
States Environmental Protection Agency Region 10, Office of Ground Water: Aug. 1992, EPA 910/9-92-023) last
accessed on July 16, 2019 at:
http://nepis.epa.gov/Exe/ZyNET.exe/200060G4.TXT?ZyActionD=ZyDocument&Client=EPA&Index=1991+Thru
+1994&Docs=&Query=&Time=&EndTime=&SearchMethod=1&TocRestrict=n&Toc=&TocEntry=&QField=&QFi
eldYear=&QFieldMonth=&QFieldDay=&IntQFieldOp=0&ExtQFieldOp=0&XmlQuery=&File=D%3A%5Czyfiles%
5CIndex%20Data%5C91thru94%5CTxt%5C00000004%5C200060G4.txt&User=ANONYMOUS&Password=anonym
ous&SortMethod=h%7C&MaximumDocuments=1&FuzzyDegree=0&ImageQuality=r75g8/r75g8/x150y150g16/i425&Display=p%7Cf&DefSe
ekPage=x&SearchBack=ZyActionL&Back=ZyActionS&BackDesc=Results%20page&MaximumPages=1&ZyEntry=1
&SeekPage=x&ZyPURL#.
71 Id.
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counties to designate vulnerable seawater intrusion areas as critical aquifer recharge areas.72 The
Board also held that counties must adopt development regulations “to protect aquifers used for
potable water from further seawater degradation.”73 To protect the coastal aquifers, we recommend
that Article 5.5 apply to all areas subject to salt water intrusion.

We support updating the buffer widths to conform to Ecology’s most recent recommendations.
This recommendations are based on best available science.

Type IV wetlands have important functions and values. Allowing 50 percent buffer reductions for
type IV wetlands is inconsistent with best available science and should not be allowed.74

Currently, Table 4, Buffer Requirements for Habitat Conservation Areas (HCAs), provides that for
areas with which federally listed species have a primary association, state priority habitats, and areas
with which priority species have a primary association the “[m]inimum buffers shall be based on
recommendations provided by the Washington State Department of Fish and Wildlife PHS
Program; provided, that local and site-specific factors shall be taken into consideration and the
buffer width based on the best available information concerning the species/habitat(s) in question
and/or the opinions and recommendations of a qualified professional with appropriate expertise.”
This requirement is being deleted and instead the buffers are based on a habitat a management plan.
While we recognize the habitat management plan will include information on the PHS program
recommendation and a survey of best available science related to the species or habitat, the current
requirement is clearer that the default buffer should be the PHS recommendations. We think this is
Olympic Environmental Council v. Jefferson County, Western Washington Growth Management Hearings Board
(WWGMHB) Case No. 01-2-0015, Final Decision and Order (Jan. 10, 2002), at *8 & *16 motion for reconsideration
denied Olympic Environmental Council v. Jefferson County, WWGMHB Case No. 01-2-0015, Order Denying Motion for
Reconsideration (Feb. 8, 2002), at *3, both orders accessed on July 16, 2019 at: http://www.gmhb.wa.gov/search/case
73 Olympic Environmental Council v. Jefferson County, WWGMHB Case No. 01-2-0015, Final Decision and Order (Jan. 10,
2002), at *15.
74 T. Granger, T. Hruby, A. McMillan, D. Peters, J. Rubey, D. Sheldon, S. Stanley, E. Stockdale, Wetlands in Washington
State - Volume 2: Guidance for Protecting and Managing Wetlands (Washington State Department of Ecology, Olympia, WA:
April 2005, Publication #05-06-008) Appendix 8-C Guidance on Widths of Buffers and Ratios for Compensatory
Mitigation for Use with the Western Washington Wetland Rating System p. 14 (July 2018 Modified Habitat Score
Ranges) last accessed on Sept. 15, 2020 at: https://fortress.wa.gov/ecy/publications/summarypages/0506008.html and
on the data CD enclosed with the paper original of this letter with the filename: “0506008part3.pdf.”
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clearer and provides better protection for priority species and habitats and recommend it be
retained.
We also recommend that the required consultation with Indian Tribes and Nations in Table 4 be
retained. They have significant expertise on fish and wildlife and their habitat needs.

As you know, recent scientific data show that Puget Sound continues to be under stress. “[T]he
number of Southern Resident orcas, biomass of spawning Pacific herring, and an index for marine
water conditions are evaluated as ‘getting worse.’”75 For these and other reasons the Puget Sound
Partnership recommends that local governments “[a]dopt, implement, and enforce land use policies
that protect habitat, prevent stormwater pollution, and lead to the reopening and protection of
shellfish beds. Look for ways to achieve environmental net gains while accommodating growth.”76
There is evidence the SMP is not achieving no net loss let alone environmental net gains. The
Governor’s Salmon Recovery Office documents in the State of Our Salmon in Watersheds 2018
Executive Summary that “[p]rogress in some sectors, such as hatcheries, harvest, and nearshore
restoration, are being offset with challenges in other sectors such as general habitat loss, disease,
predation, and invasive species.”77 We are not restoring habitat as fast as we are losing it to
development regulations that are not achieving no net loss. To prevent continuing losses of habitat,
“[w]e need stronger protections, better compliance, and more enforcement of land use regulations
to protect shorelines and improve fish passage and water quality” including stronger shoreline
master programs.78
The 2016 State of Our Watersheds: A Report by the Treaty Tribes in Western Washington concurs, writing the
regulatory framework must protect the existing habitat from degradation as
improvements in habitat quality and quantity are realized through voluntary effort
and directed capital enhancement projects. This is not occurring within WRIA 1 as
salmon and shellfish habitat quality and quantity continue to decline due to a general
lack of a credible compliance enforcement presence within the watershed. Regulatory
reform is required as the current framework clearly is not providing adequate
protection.79

Puget Sound Partnership, State of the Sound Report p. 11 (Dec. 2, 2019) accessed on Sept. 12, 2020 at:
http://www.psp.wa.gov/sos.php and on the data CD enclosed with the paper original of this letter with the filename:
“FINAL_FullStatutoryReport_forWeb.pdf.”
76 Id. at p. 8.
77 Governor’s Salmon Recovery Office, 2018 State of Our Salomon in Watersheds Executive Summary p. 4 accessed on Sept.
12, 2020 at: https://rco.wa.gov/salmon-recovery/governors-salmon-recovery-office/ and on the data CD enclosed with
the paper original of this letter with the filename: “SOSExecSummary.pdf.”
78 Governor’s Salmon Recovery Office, 2018 State of Our Salomon in Watersheds Executive Summary p. 24.
79 2016 State of Our Watersheds: A Report by the Treaty Tribes in Western Washington p. 77 last accessed on Sept. 12, 20209 at:
https://nwifc.org/publications/state-of-our-watersheds/ and on the data CD enclosed with the paper original of this
letter with the filename: “SOW2016.pdf.”
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An SMP that achieves no net loss of shoreline ecological functions is necessary to comply with the
Shoreline Management Act and the Shoreline Master Program Guidelines.80 As the State of
Washington Court of Appeals has held, “reasonable and appropriate uses should be allowed on the
shorelines only if they will result in no net loss of shoreline ecological functions and systems. See
RCW 90.58.020; WAC 173-27-241(3)(j).”81
The Shoreline Management Act requires local governments to determine if the SMP is achieving no
net loss. RCW 90.58.080(4)(a) provides in full that:
(4)(a) Following the updates required by subsection (2) of this section, local
governments shall conduct a review of their master programs at least once every
eight years as required by (b) of this subsection. Following the review required by
this subsection (4), local governments shall, if necessary, revise their master
programs. The purpose of the review is:
(i) To assure that the master program complies with applicable law and guidelines in
effect at the time of the review; and
(ii) To assure consistency of the master program with the local government’s
comprehensive plan and development regulations adopted under chapter 36.70A
RCW, if applicable, and other local requirements.
So, the Shoreline Management Act (SMA) requires consistency “with applicable law and guidelines
in effect at the time of the review …” of the SMP. The SMA, in RCW 90.58.100(1)(e), also requires
the use of “all available information regarding hydrology, geography, topography, ecology,
economics, and other pertinent data …”
The Shoreline Master Program Guidelines also require compliance with applicable laws and
guidelines for the SMP update. WAC 173-26-090(2)(d)(i) provides in full that:
(i) The purpose and scope of the periodic review as established by the act is:
(A) To assure that the master program complies with applicable law and guidelines in
effect at the time of the review; and
(B) To assure consistency of the master program with the local government’s
comprehensive plan and development regulations adopted under chapter 36.70A
RCW, if applicable, and other local requirements.82

WAC 173-26-186(8)(b) & (d); WAC 173-27-241(3)(j).
Olympic Stewardship Found. v. State Envtl. & Land Use Hearings Office through W. Washington Growth Mgmt. Hearings Bd., 199
Wn. App. 668, 690, 399 P.3d 562, 572 (2017), review denied Olympic Stewardship Found. v. State Dep't of Ecology, 189 Wn.2d
1040, 409 P.3d 1066 (2018), and cert. denied Olympic Stewardship Found. v. State of Washington Envtl. & Land Use Hearings
Office, 139 S. Ct. 81, 202 L. Ed. 2d 25 (2018) underlining added.
82 Underlining added.
80
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This, of course, includes the no net loss requirement.83 While WAC 173-26-090(2)(d)(ii) provides
that “[t]he review process provides the method for bringing shoreline master programs into
compliance with the requirements of the act that have been added or changed since the last review
and for responding to changes in guidelines adopted by the department, together with a review for
consistency with amended comprehensive plans and regulations,” this provision does not excuse
compliance with WAC 173-26-090(2)(d)(i) and cannot override RCW 90.58.080(4)(a) of the
Shoreline Management Act. So, while SMPs must be brought into compliance with new laws and
new SMP Guidelines, they must also comply with all current provisions of the SMA and the SMP
Guidelines including the no net loss requirement. We urge Whatcom County to update the SMP to
achieve no net loss.
The stakes are high in our shared goal of recovering Puget Sound and its important fish and wildlife
resources including the Chinook salmon and orcas. It is important that we ensure that SMPs are
achieving no net loss. For these reasons we support the preparation of a No Net Loss technical
memo. If the memo or other evidence shows the SMP is not achieving no net loss, it must be
amended to achieve no net loss or better yet the “environmental net gains” recommended by the
Puget Sound Partnership.84
Thank you for considering our comments. If you require additional information, please contact me
at telephone 206-343-0681 Ext. 102 and email: tim@futurewise.org.
Very Truly Yours,

Tim Trohimovich, AICP
Director of Planning & Law
Futurewise
816 Second Avenue, Suite 200
Seattle, Washington 98104
206-343-0681 Ext. 102
Email: tim@futurewise.org

Rein Attemann, Puget Sound Campaign Manager
Washington Environmental Council
1402 Third Avenue, Suite 1400
Seattle, Washington 98101
Telephone: 206.631.2625
Email: rein@wecprotects.org
83
84

WAC 173-26-186(8)(b) & (d); WAC 173-27-241(3)(j).
Puget Sound Partnership, State of the Sound Report p. 8 (Dec. 2, 2019).
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Enclosures

From:
To:
Cc:
Subject:
Date:

Tamela S. Smart
Cliff Strong
Lena A. Tso; Jolivette, Stephanie (DAHP)
Fw: Whatcom County"s SMP Periodic Update - Draft Documents Available for Public Review
Tuesday, September 15, 2020 12:32:01 PM

Dear Cliff Strong,
The Lummi Nation has received notice of the proposed Whatcom County SMP Periodic Update and is
responding as an affected tribe. The Lummi Nation Tribal Historic Preservation Office (LNTHPO) has
reviewed the project documents. In addition to the comments that the LNTHPO submitted to you on June
22, 2020 the LNTHPO has additional concerns regarding this document.
One of our primary concerns is the use of the term "significant" in regards to cultural resources. This term
has a specific meaning under Federal law. The definition that is included for this term on page 227 is taken
from the Federal process and it does not apply here. Under state law a different process is followed.
Due to our concerns the LNTHPO would like to request a conference call or zoom meeting with the County
and the Department of Archaeology and Historic Preservation (DAHP)
These comments are based on the information available at the time of the review. The LNTHPO should
review any changes related to the proposed project. Should you have any questions or concerns, please do
not hesitate to contact me at 360-312-2253 or via email at tamelas@lummi-nsn.gov.
Sincerely,
Tamela S. Smart, M.A.
Deputy THPO/Compliance Officer
Culture Department, Lummi Nation
2665 Kwina Road, Bellingham, WA 98226
Direct Line: 360-312-2253
Cell: 360-927-2944
Email: TamelaS@lummi-nsn.gov

From: Cliff Strong <CStrong@co.whatcom.wa.us>
Sent: Tuesday, August 18, 2020 9:17 AM
To: Adria Hahn <adrianow@comcast.net>; Alan Chapman <alanchapman398@gmail.com>; Alex
Wenger <awenger@cityofblaine.com>; Alison Roberts <bhamsters@msn.com>; Amy de Vera
<amy.devera@erm.com>; Anthony Ammirati <anthonya@portofbellingham.com>; Austin Rose
<ARose@co.whatcom.wa.us>; Barbara Sanford <Sanford11@earthlink.net>; Barry Wenger
(barry4port2@gmail.com) <barry4port2@gmail.com>; Becky Peterson (work)
<genevaconsulting@comcast.net>; Ben Elenbaas <eboss46@gmail.com>; Bill & Helen Thompson
<bhathompson@gmail.com>; Bob Skillman <bob@cityofnooksack.com>; Branden Brink
<BRINK2060@hotmail.com>; Brenda Werden <Brenda.werden@dnr.wa.gov>; Brent Baldwin
<bbaldwin@cob.org>; Bruce Asholton <nyseguy@gmail.com>; Carol Sandviq
<beachoma@comcast.net>; Carryn Vande Griend <Carryn.VandeGriend@pse.com>; Chad Yunge
<chad.yunge@ecy.wa.gov>; Clare Fogelsong <cfogelsong@cob.org>; Claudia Callahan
<callpaulson@hotmail.com>; Dave Schoonover <DSchoonover@ci.everson.wa.us>; David Gellatly
<david@kordlyn.com>; Dianne Foster <Diannefoster234@gmail.com>; Doralee Booth
<doraleeb@comcast.net>; Eddy Ury <eddyu@re-sources.org>; editor@allpointbulletin. com

<editor@allpointbulletin.com>; Emily Hagin <Emily.hagin@pse.com>; Eric Grossman
<ericgrossman@gmail.com>; George Boggs <GBoggs@whatcomcd.org>; George Swanaset Jr.
<george.swanasetjr@nooksack-nsn.gov>; Greg Young <GregYoung@cityofferndale.org>; Henry
Bierlink <henry@red-raspberry.org>; Holly Faulstich <HFaulsti@co.whatcom.wa.us>; J. Allard
<j@project529.com>; Jackie Styrna <jstyrna@biawc.com>; Jeff McMeekin
<jeff.mcmeekin@pse.com>; Jim Hansen <jh_mk1234@msn.com>; Jim Verburg
<James.Verburg@bp.com>; Jo & Kitty King <Kittyking4@gmail.com>; Joel Ingram
<Joel.Ingram@dfw.wa.gov>; John Bremer <Johnpaulbremer@gmail.com>; John Sutley
<Jsinet6@gmail.com>; Jori Burnett <joriburnett@cityofferndale.org>; Judith Akins
<sunsetjam@gmail.com>; Karen Steen <Karensteen2010@hotmail.com>; Karlee Deatherage
<karleed@re-sources.org>; Kasey Cykler <kasey.cykler@ecy.wa.gov>; Kathlean O’Conner
<gkoconnor@yahoo.com>; Kathy Berg <kathyberg@comcast.net>; Kevin Slagle <kslagle@wspa.org>;
Kim Clarkin <Kimlu55@gmail.com>; Kirsten McDade <kirstenm@re-sources.org>; Kurt Baumgarten
<kurtb@portofbellingham.com>; Kurt Nabbefeld <knabbefeld@cob.org>; Laura Brakke
<llbrakke@hotmail.com>; Liz Leighton <liz@bellingham.com>; Lyle Anderson
<Lyleand2@comcast.net>; Mark Sandal <SandalM@LYNDENWA.ORG>; Mark Webster
<Websmark1@comcast.net>; Mary Jensen <mjensen3ten@msn.com>; Mathew Hammen
<spmuzz@yahoo.com>; McHenry, Greg <GregM@portofbellingham.com>; Merle Jefferson Sr.
<MerleJ@lummi-nsn.gov>; Michael Cox <Michael.Cox@WCLS.org>; Molly Semenik
<Mollysemenik@gmail.com>; Oliver Grah <ograh@nooksack-nsn.gov>; Pam Brady
<pamela.brady@bp.com>; Patti White <pattimew@tidecatcher.com>; Paula Smith
<Kingofkingsad@hotmail.com>; Pete Sim <Pete.Sim@bp.com>; Phyllis Graham
<Pag5447@gmail.com>; RaeLynn Asah <RaeLynn.Asah@pse.com>; Rebecca Schlotterback
<RebeccaS@pudwhatcom.org>; Rein Attemann <rein@wecprotects.org>; Roland Harper
<rollinh@sehome.com>; Roland Storme <stormer@wsdot.wa.gov>; Ron & Lynne Colson
<lmmcemail@yahoo.com>; Ross Cline Sr. <rossc@nooksack-nsn.gov>; Ruben Hernandez
<rhernandez@cityofsumas.com>; Sean D’Angnolo <monkeypuzzlefarms@gmail.com>; South Fork
Scoop <southforkvalley@aol.com>; South Fork Watershed Education Committee
<sfwec1@gmail.com>; Stephanie Jolivette (Stephanie.Jolivette@dahp.wa.gov)
<Stephanie.Jolivette@dahp.wa.gov>; Steve Jilk <stevej@pudwhatcom.org>; Sue Blake
<sgblake@wsu.edu>; Tamela S. Smart <TamelaS@lummi-nsn.gov>; Tani Sutley
<tjsinet59@gmail.com>; Tim Johnson <Tim.johnson@p66.com>; Tim Johnson
<tim.d.johnson@p66.com>; Treva Coe <tcoe@nooksack-nsn.gov>; Trevor Delgado
<tdelgado@nooksack-nsn.gov>; Vikki Jackson <vikkinweco@gmail.com>; Vince Foster
<Vincentefoster@gmail.com>; Wendy Cole <wendy.cole@dfw.wa.gov>; Wendy Harris
<w.harris2007@comcast.net>; Whatcom Business Alliance <info@whatcombusinessalliance.com>
Subject: Whatcom County's SMP Periodic Update - Draft Documents Available for Public Review
(Note: You are being sent this email because you signed up to receive notices regarding the County’s
SMP Periodic Update. If you know longer wish to receive such emails, please respond and let us know
and we will remove you from the distribution list.)
Dear Interested Party,
The draft amendments to Whatcom County’s Shoreline Management Program are being issued for
public review prior to review by the Planning Commission, and ultimately by the County Council and
the Department of Ecology. Amendments are being proposed to various parts of the Comprehensive
Plan and Whatcom County Code, including Chapters 8, 10, and 11 of the CompPlan; the SMP

regulations (WCC Title 23); the shoreline permitting regulations (WCC Title 22); the critical areas
regulations (WCC Ch. 16.16), and the SMP Environment Designations map.
Interested parties will have 30 days to review and provide comments on the proposed amendments,
from August 18 to September 18, 2020. Though there will be additional opportunity to comment
during the Commission’s and Council’s review processes, doing so now rather than later will enable
staff to address any substantive comments beforehand so as to make their review processes
smoother and quicker. Nonetheless, all comments received will be provided to them, along with
staff responses as to what action was taken in regard to the comments.
The draft documents and other information can be found at the County’s SMP Update webpage:
http://www.co.whatcom.wa.us/3097/Shoreline-Master-Program-Periodic-Update.
Please send any comments to the email listed below.
Thanks,

Cliff Strong

Senior Planner
Whatcom County Planning and Development Services
cstrong@co.whatcom.wa.us
Direct: 360.778.5942
Office: 360.778.5900

** This email has been received from outside the Lummi Indian Business Council – Think
before clicking on links, opening attachments, or responding. **

September 17, 2020
Cliff Strong
Whatcom County Planning and Development Services
5280 Northwest Drive
Bellingham, WA 98226
SUBJECT: COMMENTS ON THE DRAFT UPDATE OF THE 2017 WHATCOM COUNTY CRITICAL AREAS
ORDINANCE IN ASSOCIATION WITH THE PERIODIC SHORELINE MANAGEMENT PROGRAM
UPDATE

Dear Mr. Strong:
Ed Miller and Liliana Hansen, Professional Wetland Scientists and senior biologists at Miller
Environmental Services, LLC (MES) reviewed the draft critical areas ordinance (CAO) update –
associated with the Shoreline Management Program (SMP) update. MES is a small consulting
company in Bellingham, Washington and we work daily in Whatcom County on projects that are
affected by the CAO and the SMP – including single-family developments, subdivisions, park projects,
industrial development, and feasibility projects. Ed Miller and Liliana Hansen have over 30 years of
combined experience in wetland delineations and working as consultants in Whatcom County.
This is a surprisingly substantial update of the CAO, given it was just updated in 2017 with extensive
public input and County Council review.
Our comments and concerns regarding the CAO changes are summarized below:
1. WCC 16.16.255.B Alteration of critical areas and/or buffers is prohibited except when: prior
section 5 stricken – alteration associated with an exempt activity under 16.16.230 or is
allowed with notification.
A side bar note says this is addressed by (4). This does not appear to be the case as 4 is an
allowance for water dependent use.
2. WCC 16.16.255.B.8. Alteration of functionally disconnected Type III or IV wetlands with
associated with an approved commercial development within an Urban Growth Area.
Please define “functionally disconnected”. If this was intended to mean “isolated wetlands”,
this provision would exclude many wetlands that have seasonally flowing outlets within the
Birch Bay area. Also, why doesn’t this exemption apply to residential development in other
UGAs?

Miller Environmental Services, LLC.

220 West Champion St., Suite 270, Bellingham, WA 98225

Phone 360.255.5799
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3. WCC 16.16.255.C. Development proposals shall seek to maintain ecological connectivity and
habitat corridors whenever possible. Restoration of ecological connectivity and habitat
corridors shall be considered a priority restoration and mitigation action.
Please define “ecological connectivity” and “habitat corridors”. It appears this section will
grant the County the authority to protect/prohibit development over areas outside of defined
critical areas and their buffers. The language is vague, which will create unpredictable review
and requirements. A corridor could be 10 feet wide or >300 feet wide, depending on which
species we are seeking to maintain a corridor for. Additionally, corridors are already covered
in the CAO, as an WDFW priority habitat covered under the HCA section.
4. WCC 16.16.255.D In order to preserve native plant communities associated with marine,
river, or lake shorelines and wetlands, mitigation sequencing shall be applied during site
planning for uses and activities so that the design of the structure or development minimizes
native vegetation removal. Development or uses that require vegetation clearing shall be
designed to avoid the following, in order of preference: 1. Native trees; 2. Other native
vegetation; 3. Nonnative trees; and 4. Other nonnative vegetation.
Was this section intended to apply to native plant communities within critical areas and
buffers or within any native plant community “associated” with critical areas? What does
“associated” mean? This could potentially imply that any native vegetation beyond the
regulated buffer should be prioritized for protection. This new section seeks to extend
authority over all vegetation (native and non-native) on a property.
5. WCC 16.16.230.B Activities Allowed Without Notification.
We noted the verbiage change from the prior “exempt activities” title. With this modification,
no activities would be exempt from the critical areas ordinance. Additionally, under subsection
B of this section, the language was modified to remove the allowance to prune or plant
ornamental or native trees within critical areas or buffers. This would take away any rights to
prune or plant native or non-native trees in lawfully established gardens or landscaped areas,
including fruit trees? Why? This seems to be taking away some existing established rights.
This section is inconsistent with 16.16.235.B.4.a.i.
6. WCC 16.16.235.B.4.b.iii(2) Hazard Tree Mitigation. At a minimum, fifty (50) percent of
replacement trees shall be evergreen species. If only one replacement tree is required, it
shall be an evergreen species.
Evergreen trees may not be appropriate for all environments, particularly wetlands with high
levels of seasonal ponding. We recommend removing the evergreen tree requirement.
7. WCC 16.16.235.B.5. View Corridors. A one-time limbing, clearing, and/or thinning for limited
view corridors shall be allowed…
What is the time scale when referring to “one-time”? The life of the tree? The duration of
property ownership? Please clarify.
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8. WCC 16.16.255.B.3 Critical areas assessment reports shall… identify impacts of the
proposed use/development on habitat corridors, ecological connectivity, and habitat for
salmon and forage fish.
Again, “habitat corridor” and “ecological connectivity” are general ecology terms, not defined
in this code and not regulated as a critical area – unless they are a specific identified HCA
(such as old growth/mature forest, Oregon White Oak, etc.). Biodiversity areas and corridors
are identified as a state “priority habitat” by Washington Department of Fish and Wildlife
(WDFW)– with corridors defined as “relatively undisturbed and unbroken tracts of vegetation
that connect fish and wildlife habitat conservation areas, priority habitat, areas identified as
biologically diverse, or valuable habitat within a city or UGA”. Critical areas reports are already
required to cover biodiversity areas and corridors as an HCA. If the intent of this added
section is to include other areas in addition to those currently regulated as critical areas, it
seems to be an extension of and addition of a new regulated area.
9. WCC 16.16.265.A.1. Building Setbacks. The County shall require buildings and other
structures to be set back a minimum of 10 feet from the edge of… a critical area buffer…
What is the intent of the building setback? If it is to protect tree root zones and allow for
building access and maintenance, a building setback is not always needed. For example, a
new building within a grass field would not disturb root zones within a buffer or result in
significant disturbance by a homeowner walking around the house. Assuming this 10-foot
building setback area would or could be tabulated as impact, the setback will effectively
reduce the allowed “reasonable use” footprint (which is proposed to be reduced back down to
2,500 square feet under this code). Forcing applicants to build smaller homes on reasonable
use lots in order to accommodate a 10-foot building setback will significantly reduce the
buildable area on a property. For example, a 50 x 50-foot building (2,500 SF) would have to
shrink to 40 by 30-foot building (1,200 SF) if it is against a road setback in order to leave a
10-foot building setback around three sides of the structure.
10. WCC 16.16.265.B.1. “Significant Trees” needs to be defined in the CAO.
11. WCC 16.16.270.C.12. Reasonable Use Exceptions. For single-family residences, the
maximum impact area may be no larger than 2,500 square feet. This impact area shall
include the residential structure as well as appurtenant development that are necessarily
connected to the use and enjoyment of a single-family residence. These appurtenant
developments include garages/shops, decks, parking, and all lawn and nonnative
landscaping.
Why is reasonable use reduced from 4,000 SF to 2,500 SF? The County Council previously
approved the larger area so that property owners could use a reasonable portion of their 5,
10, 20-acre properties with a house, shop, garden, etc. If the intent is to make it the same as
the SMP reasonable use allowance (2,500 square feet), please explain why they need to be
the same. Shoreline lots fall within 200 feet of the shoreline, a more highly protected area
designated by the Shoreline Management Act. Additionally, shoreline lots are often smallersized lots. A majority of non-shoreline lots in the County are at least five acres in size. No
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specific reasoning is given on why the reasonable use allowance is being lowered, despite the
recent critical areas code update in 2017 which brought it to 4,000 square feet.
This is particularly concerning if a 10-foot building setback is required to be included within
the reasonable use allocation area, severely reducing building size. Potentially, a property
owner with five acres or more could be limited to a 1,000 SF house with a required 10-foot
building setback and max out the reasonable use allowance with a small house footprint.
12. WCC 16.16.630.C and 16.16.740.A.1. Buffer Widths. Wetland buffers shall not include areas
of existing, legally established substantially developed surface.
This section of code was revised to remove the provision that buffers do not extend across
substantially developed areas and/or across legally established roads. The language was
changed to only include “existing, legally established substantially developed surface”. This
change, would allow larger buffers to include disconnected area on the opposite side of roads
or developed surfaces (such as buildings). Please explain the reason for this change. We are
not aware of any Department of Ecology guidance that proposes including disconnected
portions of buffer across roads or developed areas.
While some wildlife species may cross roads (eg. birds, mammals), it seems unlikely that
water-dependent species (eg. amphibians) would regularly access buffers across roads and
buildings. Since the intent of the buffer is to protect the functions of the wetland, perhaps the
analysis should focus on what functions a disconnected buffer would provide to a wetland
across a road or building. The disconnected buffer would not provide hydrologic or water
quality functions for the wetland across the road.
This change would substantially increase the amount of regulated buffer areas in Whatcom
County, particularly in conjunction with the larger buffers proposed under this code change.
As such, it seems there should be some reasoning provided as to why this change is needed
or even valid.

13. WCC 16.16.640.A. Buffer Width Increasing. The Director may require the standard buffer
width to be increased by the distance necessary to protect wetland functions and provide
connectivity to other wetland and habitat areas for one of the follow: (1) to protect the
function and value of that wetland including, but not limited to, compensating for a poorly
vegetated buffer or a buffer…
How will the Director determine what distance is necessary to increase the buffer if it’s
“poorly vegetated”? This appears subjective as there is no definitive science that provides
clear buffer widths in these cases – they could vary depending on what function or which
species you are seeking to protect. What would qualify as “poorly vegetated”? Bare dirt?
Grass? Significant coverage of invasive species? This section of code could be interpreted
and applied very differently among staff, decreasing predictability and consistency for land
owners. The section has also been altered from the existing code to allow for buffer increases
to “provide connectivity to other wetland and habitat areas”. This seems to be an especially
broad provision to increase buffers almost anywhere.
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14. WCC 16.16.640.B.2. Buffer Width Averaging. In the specified locations where a buffer has
been reduced to achieve averaging, the Director may require enhancement to the remaining
buffer to ensure no net loss of ecologic function, services, or value.
This section effectively eliminates the intent of buffer averaging and converts it to buffer
reduction by requiring mitigation. Buffer averaging is an important and simple way to allow
more flexibility for property owners that need to make minor buffer adjustments. This section
will also reduce consistency and predictability (each staff member could apply this differently),
and will increase the cost for simple projects by requiring plantings, monitoring, bonding, etc.
by thousands of dollars.
15. WCC 16.16.640.C.1.c Buffer Width Reduction. The buffer shall not be reduced to less that
75 percent of the standard buffer.
The existing code section allows for up to a 50 percent (or minimum of 25 feet) reduction of a
Category IV wetland buffer, while higher category wetland or restricted to a 25 percent
reduction. Why is this being changed? Is there guidance from the Department of Ecology
supporting the change or data from Whatcom County showing that the current allowed
reduction up to 50 percent for Category IV wetlands is not working? Category IV wetlands are
generally low functioning wetlands - why are we further restricting buffer flexibility here?
16. WCC 16.16.640.C.1.e.iii. Buffer Width Reduction. To minimize impacts and provide
equivalent functions and values… the Director may require… retention of exiting native
vegetation on other portions of the site in order to offset habitat loss from buffer reduction.
Does this mean the Director could require property owners to protect non-critical area and
non-buffer areas with a conservation easement? This essentially gives the Director unlimited
authority to restrict uses over non-protected uplands on properties, further limiting uses on
properties without clear rationale, size limitations/restrictions, or predictability. Again, this
section of code will create highly unpredictable review, requirements, and result in additional
cost and critical areas assessment report revisions, depending on staff interpretations and
personal beliefs. Additionally – allowed buffer reductions already require buffer mitigation to
offset the impact. Please provide rationale for requiring additional mitigation that may include
non-designated critical areas.
17. WCC 16.16.640.C.1.g. and WCC 16.16.640.C.3. Buffer Width Reduction. All buffer reduction
impacts are mitigated and result in equal or greater protection of the wetland functions and
values. This includes enhancement of existing degraded buffer area and provide mitigation
for the disturbed buffer area.
Define “degraded”. This could result in the Director arbitrarily requiring acres of additional
planting, above and beyond the 1:1 or 1.25:1 buffer mitigation. How is the amount of area
determined? What if the area is an active hayfield or established pasture that is in use? The
Director could remove the ability to use a legally established, non-conforming uses and
require planting over such area. This again will add uncertainty, lack of predictability, and
significantly increase costs without any clear limitations on how much planting could be
required. Additionally, this sounds like two things are now required – enhancement of existing
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degraded buffer and conducting additional mitigation. Why are property owners penalized for
the current condition of the property – that may have been in place for generations? Also, it
should be noted that buffers are not static, and have been increasing with every update and
version of the CAO. As a result, areas which now may be considered “degraded buffer”,
potentially requiring additional enhancement (per the draft change), may not have even been
regulated as buffer a few years ago.
18. WCC 16.16.680.H. Mitigation Ratios. For impacts to wetland buffers, mitigation shall be
provided at the follow ratios… (1) where the mitigation is placed after the impact occurs, at a
1.25:1 ratio (area or function); and (2) where the mitigation is in place and functional before
the impact occurs (i.e. advanced mitigation), at a 1:1 ratio (area or function).
Planting mitigation prior to project construction is complicated because of access for
equipment, permit issuance, and seasonal constraints (plants generally must be planted in
winter or spring) – which doesn’t always coincide with project construction. At the stage when
the mitigation is designed and the critical areas assessment report is submitted to the county
for review with the site plan, we don’t know when or if planting could occur prior to project
construction. This makes it impossible to assume applicants could achieve a 1:1 mitigation
ratio unless they are using an established mitigation bank to offset their impacts. Why is this
being changed? Is there a directive from the Department of Ecology or data in Whatcom
County supporting this, and the higher ratio?
19. WCC 16.16.720.D. Private Access. Access to existing legal lots may be permitted to cross
habitat conservation areas if there are no feasible alternative alignments.
This section as modified implies that no new lots could be created (subdivided) if a road
would be needed to cross through a habitat conservation area. This could include trumpeter
swan loafing areas (which are roughly mapped on WDFW priority habitats and species maps),
biodiversity corridors, bat habitat (which includes entire townships where bats are mapped),
streams, Pileated woodpecker habitat (which is not mapped by WDFW and must be
determined by the project biologist or County staff), and many other priority habitats.
20. WCC 16.16.630.F. Table 1. Standard Wetland Buffer Widths.
Based on a sampling of numerous projects in Whatcom County, the most common wetland
category is a Category III with a moderate habitat score (110 or 150-foot buffers for moderate
or high intensity land uses respectively). However, we also do find that Category III wetlands
with a high habitat score occur in Whatcom County. This could easily occur in a wetland of
small to moderate size (5,000 to 10,000 square feet), and partially in a pasture. The updated
buffer for this type of wetland would be 225 feet or 300 feet (for moderate or high intensity
development respectively). A 225-foot buffer would result in over 3.6 acres of land that would
be protected as buffer. On a five-acre property, with multiple wetlands, this could easily create
many more reasonable use properties, resulting in many more variances.
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21. WCC 16.16.740.A. Buffer Widths.
This is the same concern as comment 12 above, and would allow for buffers to extend to
areas across roads.
22. WCC 16.16.740.B, Table 4. Buffer Widths.
What is a Type O water? No definition is given and there is no other correlation with any other
part of the HCA section or Washington State water typing.
The buffer provision for natural ponds and lakes under 20 acres was previously 50 feet, but
was removed. What are the buffers for small lakes and natural ponds? The added water
typing buffers in the table include a 100-foot buffer for lakes. Assumedly natural ponds and
small lakes would not be required to have the same buffer as large lakes in the County.
Currently artificially created ponds (created prior to 2005) do not require a buffer, is this still
the case?
23. WCC 16.16.745.A Buffer Width Increasing.
There is a new provision to this section that allows the Director to extend Type S or F buffers
to resources within 300 feet – including Category III wetlands, other HCA’s or other waters.
Again, this is an exceptionally broad provision to add in additional regulated areas that are not
currently designated as critical areas or buffers in the existing or even the proposed amended
code. There is also no clear guidance on how this would be done. The amount of additional
area in Whatcom County this could include is hard to imagine. The extension of every fish
stream or lake buffer to another resource within 300 feet, is essentially extending most of the
buffer areas to 300 feet.
24. WCC 16.16.745.B. Buffer Averaging.
Same concern as comment 14.
25. WCC 16.16.745.C Buffer Reduction.
Same concern as comment 17 and 18.
26. WCC16.16.760.B Buffer Mitigation.
Same concern as comment 19.

Miller Environmental Services, LLC.

220 West Champion St, Suite 270

Bellingham, WA 98225

Phone 360.255.5799

Northwest Ecological Services, LLC
September 14, 2020

Cliff Strong, Senior Planner
Whatcom County Planning and Development Services
5280 Northwest Avenue
Bellingham, Washington 98226
Sent via electronic mail to cstrong@co.whatcom.wa.us
RE:

SMP & Critical Areas Regulations Update 2020

Dear Mr. Strong:
We understand the County is in the process of updating their Shoreline Management Program
(SMP) and critical areas regulations as required by the Regulatory Code of Washington (RCW
36.70a.130). As local scientists and consultants, we have had the opportunity to assess wetlands,
streams, shorelines, and habitat throughout the County for over 20 years. The SMP and Critical
Areas Ordinance (CAO) is an integral part of our work and we are often called to explain the
requirements to homeowners, developers, and non-profit clients. Based on our experiences, we
wish to provide suggestions for consideration by staff updating the SMP and CAO. While we
believe the code updates are well written, we hope these suggestions are useful in improving
clarity and effectiveness.
Comments:
1) 16.16.270(C)(12) – Please provide additional clarification on what is included in the maximum
allowed 2,500 square foot (sq. ft.) impact area to provide consistency in application. The text
states driveways shall be the minimum necessary but does not specify if any of this square
footage shall be included in the allowed 2,500 sq. ft. impact area. Is there a minimum square
footage of parking area that is required to be included? Is the 10-foot building setback counted
towards this allowance?
2) For projects that require a critical area buffer impact, it appears these will be reviewed in the
following order: reduction of up to 25% administered by the Director; a minor variance (buffer
reduction of 25-50%) administered by the Director; a major variance (buffer reduction beyond
50%) administered by the Director; and last, if major variance is denied or if all other Code
requirements including mitigation cannot be met, a reasonable use
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application is administered by the hearing examiner. A flow chart similar to Table 1. Project
Permit Processing Table in 22.05, may be helpful to describe this process and requirements
associated with each.
Please clarify if there are any specific criteria for minor and minor variances in regards to total
allowed impact area. It appears variances have no maximum allowable footprint and can be
permitted as long as mitigation sequencing is applied and impacts can be mitigated.
3) 16.16.640(C)(1)(g) and 16.16.640(C)(3) – Both sections appear to require mitigation, as well as
additional enhancement of ‘existing degraded buffer area’ to provide mitigation for the
‘disturbed buffer area.’ Please define ‘degraded buffer area’ and ‘disturbed buffer area,’ and
provide additional clarity on how much additional enhancement may be required beyond the
standard 1:1 and 1.25:1 mitigation ratios. Further defining these terms and the amount of
enhancement that is expected will help clarify the application of this code section to specific
projects.
4) Buffer averaging is preferred to buffer reduction [16.16.(C)(1)(b)]. Sections 16.16.640(B)(1)(a)
and 16.16.(C)(1)(a) imply a development proposal cannot utilize a combination of buffer
averaging in one area and buffer reduction in another. Clarification could be added to state
buffer averaging is not allowed if the portion of impacted buffer has already been reduced. This would
allow mitigation plans to utilize buffer averaging where feasible (preferred) and buffer
enhancement to compensate for the remainder of buffer reduction.
5) 16.16.740, Table 4 – Provide definition of a Type O stream. This stream type does not appear
to be defined in the Washington Administrative Code (WAC 222.16.030), Washington
Department of Natural Resources (WDNR) water typing system, or anywhere in the Code
update.
6) Throughout 16.16.710(C)(1) the term “natural streams” has been revised to “natural waters.”
The term “waters” leaves ambiguity which could be interpreted to mean wetlands or water
flowing out of wetlands. Under this definition, 16.16.710(C)(1)(b) would regulate any artificial
man-made ditch that receives water from a wetland and categorize the ditch as a stream that
would require a stream buffer. Many ditches, including roadside ditches, receive water from
wetlands and could be regulated as streams. Is this the intent of this change? If not, for clarity,
the term “natural waters” could be replaced “waters of the state” which is defined in
(16.16.900).
Thank you for considering our suggestions. We welcome additional discussion and
involvement. To that end, we respectfully request we be added to the 2020 update e-mail
notification list. We look forward to hearing more about the update and supporting you in this
effort.
Respectfully,
Northwest Ecological Services, LLC

From:
To:
Subject:
Date:
Attachments:

katrina
Cliff Strong
RE: 16.16 update feedback
Wednesday, September 09, 2020 2:11:16 PM
image001.jpg

Good Afternoon Cliff,
In 16.16.680 as written, I do not read it as clear that the area of substantial surface and the area
beyond the substantial surface is no longer functioning as a part of the buffer protection. As I read it,
the provision only seems to address the substantial surface itself.
In 16.16.273 minor variance. Can we presume that the minor variance is in addition to the standard
buffer reduction? Otherwise the minor variance would force many more project to the hearing
examiner than under the current reasonable use.
For example a 100’ buffer would go to 75’ minimum; then with minor variance the buffer could then be modified to
25% to 50% of that number or 56.25 or 37.5. When the 10’ building set back is added, the relief is no way near what
reasonable use is allowing currently especially on smaller lots where the separation is many times only 10’ to 20’
between the wetland and the foundation. As I describe the minor variance would still require a 66.25 foot to 47.5
foot separation between the foundation and the wetland. It is our belief that even a variance on the standard buffer
reduction would overburden the hearing examiner if reasonable use would under the revisions be required to go to
the hearing examiner. You state “They would be limited to variances for a 25% to 50% reduction of critical area
buffers (when mitigated and they meet certain criteria) but would address most of the instances that reasonable
use exceptions are currently applied for. We believe that overall, these changes would significantly reduce the
number cases having to go to the Hearing Examiner.” Perhaps you have better statistic than I do about the narrow
buffers we have been needing under reasonable use. I do a lot of work in Sudden Valley and for the most part many
of the project can stay about 35 feet from a critical area, but those would under the revisions be moved to the
hearing examiner.

16.16.265 B4. Is the intent that the conservation easement shall only apply to the specific altered
buffer on properties containing critical areas and/or associated buffers? If so then it should so state.
It seems since Notice on title is expected for properties that have critical areas and/or assoc. buffers
that are not altered. My thoughts go to the properties that have an established house, want to put a
shop in one corner and may need to alter a buffer to do so, but the permittee should not be asked to
then identify all of the non altered wetlands or buffers on the rest of the acreage. so then the
applicant would do a conservation easement for the altered buffers and or wetlands, and then also a
notice on title to cover any of the other critical areas that are unaltered.   If all wetlands and buffer
on the property are required to be placed in a CE when only one wetland and/or wetland buffer is
altered, this would result in excessive wetland delineation, surveying of wetland boundaries, and
reporting costs. Also alteration to buffers on a property should be allowed in the future modified to
the full extend of the code provisions and not forced locked into a conservation easement when the
first project might only be a minor modification.
16.16.680. It seems that some effort has been made in part of the code to use the label of
compensatory mitigation. thank you. When a violation occurs clearing or overlayment, once repaired

the reparation area should not be then placed in a conservation easement. Because the word
mitigation is still somewhat interchangeable in the code or in the minds of those enforcing the code,
it needs to be clear than only compensatory mitigation areas are to be placed in conservation
easements.
respectfully submitted,
Katrina Jackson

Northwest Wetlands Consulting, LLC
Bellingham, WA
nwckatrina@comcast.net - 360.510.1605

From:
To:
Subject:
Date:
Attachments:

katrina
Cliff Strong
RE: 16.16 update feedback
Sunday, September 13, 2020 8:40:53 AM
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Cliff,
I just remembered that administratively through reasonable use wetlands are being filled. This
action does not show up as an administrative option under minor variance. As written it looks like
wetland fill would need to go to hearing examiners as well. This again would send several more of
the single family small residential lots to the hearing examiner. Basically I like the idea of
administrative variance or minor variance, but with changes it looks significantly more restrictive
than the current practices for what can be handled without going to the hearing examiner.
You might also talk with the City of Bellingham. I was working on a stream buffer reduction below
minimum standards, very soon after the hearing examiner had told the City to start handling these
as an administrative variance and to quit sending them to the hearing examiner.
I found this interesting.

Katrina Jackson

Northwest Wetlands Consulting, LLC
Bellingham, WA
nwckatrina@comcast.net - 360.510.1605

From: Cliff Strong <CStrong@co.whatcom.wa.us>
Sent: Thursday, September 10, 2020 9:57 AM
To: katrina <nwckatrina@comcast.net>
Subject: RE: 16.16 update feedback
Thanks, Katrina, we’ll look into these.
Thanks,

Cliff Strong

Senior Planner
Whatcom County Planning and Development Services
cstrong@co.whatcom.wa.us

Direct: 360.778.5942
Office: 360.778.5900
From: katrina [mailto:nwckatrina@comcast.net]
Sent: Wednesday, September 09, 2020 2:11 PM
To: Cliff Strong
Subject: RE: 16.16 update feedback

Good Afternoon Cliff,
In 16.16.680 as written, I do not read it as clear that the area of substantial surface and the area
beyond the substantial surface is no longer functioning as a part of the buffer protection. As I read it,
the provision only seems to address the substantial surface itself.
In 16.16.273 minor variance. Can we presume that the minor variance is in addition to the standard
buffer reduction? Otherwise the minor variance would force many more project to the hearing
examiner than under the current reasonable use.
For example a 100’ buffer would go to 75’ minimum; then with minor variance the buffer could then be modified to
25% to 50% of that number or 56.25 or 37.5. When the 10’ building set back is added, the relief is no way near what
reasonable use is allowing currently especially on smaller lots where the separation is many times only 10’ to 20’
between the wetland and the foundation. As I describe the minor variance would still require a 66.25 foot to 47.5
foot separation between the foundation and the wetland. It is our belief that even a variance on the standard buffer
reduction would overburden the hearing examiner if reasonable use would under the revisions be required to go to
the hearing examiner. You state “They would be limited to variances for a 25% to 50% reduction of critical area
buffers (when mitigated and they meet certain criteria) but would address most of the instances that reasonable
use exceptions are currently applied for. We believe that overall, these changes would significantly reduce the
number cases having to go to the Hearing Examiner.” Perhaps you have better statistic than I do about the narrow
buffers we have been needing under reasonable use. I do a lot of work in Sudden Valley and for the most part many
of the project can stay about 35 feet from a critical area, but those would under the revisions be moved to the
hearing examiner.

16.16.265 B4. Is the intent that the conservation easement shall only apply to the specific altered
buffer on properties containing critical areas and/or associated buffers? If so then it should so state.
It seems since Notice on title is expected for properties that have critical areas and/or assoc. buffers
that are not altered. My thoughts go to the properties that have an established house, want to put a
shop in one corner and may need to alter a buffer to do so, but the permittee should not be asked to
then identify all of the non altered wetlands or buffers on the rest of the acreage. so then the
applicant would do a conservation easement for the altered buffers and or wetlands, and then also a
notice on title to cover any of the other critical areas that are unaltered. If all wetlands and buffer
on the property are required to be placed in a CE when only one wetland and/or wetland buffer is
altered, this would result in excessive wetland delineation, surveying of wetland boundaries, and
reporting costs. Also alteration to buffers on a property should be allowed in the future modified to
the full extend of the code provisions and not forced locked into a conservation easement when the
first project might only be a minor modification.

16.16.680. It seems that some effort has been made in part of the code to use the label of
compensatory mitigation. thank you. When a violation occurs clearing or overlayment, once repaired
the reparation area should not be then placed in a conservation easement. Because the word
mitigation is still somewhat interchangeable in the code or in the minds of those enforcing the code,
it needs to be clear than only compensatory mitigation areas are to be placed in conservation
easements.
respectfully submitted,
Katrina Jackson

Northwest Wetlands Consulting, LLC
Bellingham, WA
nwckatrina@comcast.net - 360.510.1605

2309 Meridian Street
Bellingham, WA 98225
(360) 733-8307 • re-sources.org

To: Cliff Strong
Senior Planner
Whatcom County Planning & Development Services
5280 Northwest Dr C
Bellingham, WA 98226
Transmitted Via Email to: cstrong@co.whatcom.wa.us

September 17, 2020
RE: Whatcom County Shoreline Master Program Periodic Update 2020
Dear Mr. Strong,
Thank you for accepting public comment on the draft amendments to the Whatcom County Shoreline
Master Program Periodic Update for 2020.
RE Sources for Sustainable Communities is a local organization in northwest Washington, founded in
1982. RE Sources works to build sustainable communities and protect the health of northwest
Washington's people and ecosystems through the application of science, education, advocacy, and
action. Our North Sound Baykeeper program is dedicated to protecting and enhancing the marine and
nearshore habitats of northern Puget Sound and the Georgia Strait. Our chief focus is on preventing
pollution from entering the North Sound and Strait, while helping our local citizenry better understand
the complex connections between prosperity, society, environmental health, and individual wellbeing.
Our North Sound Baykeeper is the 43rd member of the Waterkeeper Alliance, with over 300 organizations
in 34 countries around the world that promote fishable, swimmable, drinkable water. RE Sources has
over 20,000 supporters in Whatcom, Skagit, and San Juan counties, and we submit these comments on
their behalf.
Our valuable shorelines — which oysters, clams, herring, salmon, and even orcas rely on — are
economically and ecologically critical for our North Sound way of life. However, these shorelines are in
urgent need of protection. It appears that the way the SMP has been conducted for decades may be
insufficient to protect our livelihoods and the fish and other wildlife that depend on healthy shorelines in
the face of more frequent storms and population growth.
Thank you for the opportunity to comment on the first round of staff recommendations for the SMP
Update. We reviewed the documents provided on the Whatcom County Shoreline Management Plan
Periodic Update 2020 website and would like to make the following comments and recommendations.
In addition to the recommendations below, RE Sources strongly supports the recommendations of
Futurewise and the Washington Environmental Council (WEC). They provide sound guidance and a

1

thorough referenced basis for protecting shorelines and ensuring consistency between the Whatcom
County Comprehensive Plan (Comp Plan), Critical Areas Ordinance and the SMP.
Whatcom County SMP Scoping Document (Scoping Document) Item 5 : Consistency with Shoreline
Management Act (RCW 90.58) and 2003 SMP Update Guidelines (WAC 173- 26)
Thank you for adding language referencing WCC Title 23 Shoreline Regulations (Exhibit D) 23.30.020 as it
pertains to mitigation. We feel that in order to adequately address item 5b from the Scoping Document
further clarification is needed on exactly what mitigation actions are needed for development. Please add
clarification and reference WCC 16.16.
Exhibit D, 23.40.020 - Shoreline Bulk Provisions - Buffers, Setbacks, Height, Open Space and Impervious
Surface Coverage:
Thank you for adding in language about the need for mitigation under F (Development activities allowed
in buffers and setbacks). Please clarify and strengthen that language. Any impacts from activities
happening within the critical area buffer must be mitigated please show how this will be done.
Scoping Document Item 6 : Climate Change/Sea Level Rise
Thank you for the updated language concerning climate change and sea level rise that was added to the
Chapter 11 of the Comp Plan (Exhibit B). We strongly support the recommended changes outlined by
Futurwise and WEC for this scoping item. A comprehensive approach to addressing the impacts of
climate change by protecting natural shorelines and other natural systems will help our community
withstand and recover from the increase in those impacts over time.
Please add language to reflect a focus on climate change and sea level rise impacts to Exhibit D. The SMP
and Comp Plan must do a better job at addressing sea level rise and other climate change impacts. We
understand that the bulk of the revisions in this area have been added to Exhibit B. However, the words
climate change and sea level rise do not appear at all in Exhibit D.
Climate change impacts on sea levels, storm surges and riverine and marine flooding are extensively
documented and must be planned for and addressed in all County regulations and planning documents.
The County need not look any further than its own report on climate change impacts to have the data
needed to develop and strengthen policies around climate change, flooding and sea level rise.1 Just this
past winter Whatcom County was inundated with unprecedented flooding from heavy rains that
breached dikes and submerged houses. The cost of the damage from the flooding between late January
through early February was over $4 million, $2.5 million of which was related to road and infrastructure
damage.2
Further recommendations on how to incorporate climate change impacts on rising sea levels, storm
surges, and riverine and marine flooding in to Exhibits B and D:
○ Make the changes recommended by Futurewise/WEC to Exhibit B, policy 11 AA-5 and
include new policy 11 AA-8 outlined in their letter.

1

Whatcom County, “Whatcom County Climate Action Plan: Summary of Observed Trends and Projected Climate Change
Impacts”, January 2020.
2
https://www.bellinghamherald.com/news/weather-news/article240514381.html
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We strongly support the addition of a Sea Level Rise section to Exhibit D. We support the
language proposed for a new Section 23.30.080 by Futurewise and WEC in their letter.
Shoreline maps should be updated to include Best Available Science (BAS) and reflect any
additional areas that are now considered within the 200’ of the OHWM as a matter of
shoreline jurisdiction.
Given the impacts of sea level rise on property and life, please prevent construction in
areas that will be underwater in the next 30 years. The Washington Coastal Hazards
Resilience Network has the best available science on this with various sea level rise
projections depending on various greenhouse gas scenarios.
Whatcom County has over 50 Toxic Cleanup Sites in marine shoreline areas.3 Please add
language about what steps can be taken to plan for Sea Level Rise impacts on those sites.
Proactive steps to protect communities, water and habitat now will prevent high costs
down the road.
Science around climate change, sea level rise, storm surges and their impacts is dynamic
and evolving - often at a faster pace than required SMP update timelines. Strengthen the
language around assessing and incorporating Best Available Science. Be specific about the
intervals at which BAS will be assessed and what the process for incorporating BAS will look
like.
Examples from local jurisdictions that incorporate climate impacts:
■ The City of Tacoma has included many updates in their 2019 Periodic Update
regarding climate change impacts. Below are the additions they are proposing which
Whatcom County could incorporate:
● A new general policy of “Evaluate sea level rise data and consider sea level
rise risks and implications in the development of regulations, plans, and
programs.” (p. 66)
● New site planning policies:
○ “Development should be located, designed, and managed both to
minimize potential impacts from sea level rise and to promote
resilience in the face of those impacts, by such actions as protecting
wetland and shoreline natural functions, incorporating green
infrastructure, retaining mature vegetation, and considering
soft-shore armoring wherever possible.” (p. 69)
○ “Assess the risks and potential impacts on both City government
operations and on the community due to climate change and sea level
rise, with special regard for social equity.” (p. 70)
○ “Promote community resilience through the development of climate
change adaptation strategies. Strategies should be used by both the
public and private sectors to help minimize the potential impacts of
climate change on new and existing development and operations,
including programs that encourage retrofitting of existing
development and infrastructure to adapt to the effects of climate
change.” (p. 70)
■ A new general policy for Critical Areas and Marine Shoreline Protection: “Protect
natural processes and functions of Tacoma’s environmental assets (wetlands,

https://apps.ecology.wa.gov/neighborhood/
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streams, lakes, and marine shorelines) in anticipation of climate change impacts,
including sea level rise.”
Scoping Document Item 8 : Habitat
● Please address Scoping Document item 8a. We understand it is not necessary to have references
to the WDFW and DNR Shore Friendly Program in the code in order for the County to mirror the
program but but referring to it adds weight and legitimacy for the use of practices outlined in the
WDFW and DNR Shore Friendly Program.
● Please make the following changes to Exhibit F, 16.16.225C to strengthen weak language:
Development proposals shall seek to maintain ecological connectivity and habitat corridors
whenever possible. Restoration of ecological connectivity and habitat corridors shall be
considered a priority restoration and mitigation action
● We support the addition of 16.16.255 B #’s 3 and 5 to Exhibit F.
● Please add a wildlife corridor overlay to shoreline maps in Exhibit D or wherever else is relevant.
Scoping Document Items 10 &11 : Nonconforming & Overwater Structures
We are generally opposed to expansions of nonconforming overwater structures, and will make
recommendations to Planning Commission and County Council on revisions to Chapter 23.50.
Scoping Document Item 13 : Public Access
Exhibit D, 23.40.160 - Recreation
Item 13d: The language around trails within critical area buffers must be strengthened. Any impacts to
any portion of the critical area buffer from recreational trails must comply with all applicable regulations
in WCC 16.16 and be mitigated.
Scoping Document Item 17 : Shoreline Uses
Cherry Point Management Area and heavy impact industrial zone:
We support the Aug 17th draft revisions to the Cherry Point Management Area section of Chapter 11.
Going further, to fully implement the Comprehensive Plan policy amendments for the Cherry Point
industrial zone adopted by the County in May 2017, and to maintain consistency with the proposed
Cherry Point Amendments--if adopted—additional amendments to other sections of the SMP are
warranted. We intend to propose additional revisions, and will seek feedback from PDS and stakeholders
before submitting specific language for consideration by the Planning Commission this Fall. Particularly,
specifications for where shoreline conditional use permits are required and conditional criteria should be
updated further.
Scoping Document Item 18 : Shoreline Setbacks/ Riparian Management
We were unable to see where language around Scoping Document item 18b had been added to Exhibit F,
16.16.745. Please provide specific language to show what incentives will be provided to enhance Fish and
Wildlife Habitat Conservation Areas.
Scoping Document Item 19 : Water Quality
Lake Whatcom is the drinking water source for 100,000 Whatcom County residents. Scoping Document
item number 19 addresses Lake Whatcom water quality. However, no recommendations about Lake
4

Whatcom have been added to this or any section in Exhibits A or B. Please add policy language about the
importance of Lake Whatcom as the source of drinking water for most County residents and about the
current water quality improvement plan (TMDL). We understand that this language is referenced in
Exhibit A, however that language is only in the narrative - please add policy language (in Exhibit A and
Exhibit B) about how the County will improve water quality specific to the TMDL for Lake Whatcom.
Scoping Document Item 22 : No Net Loss
Thank you for providing clarification in the Guide to Reviewing Draft SMP Amendments document, about
the creation of a Not Net Loss Technical (NNL) memo. We support the creation of the memo and
understand that it will be completed at an unspecified date after, “public review of draft amendments”, is
completed.
We agree with the statements made by Futurewise and WEC in their letter. It is very likely that until the
County can show that it achieves NNL of shoreline ecological functions it may not be in compliance with
the Shoreline Management Act and the Shoreline Master Guidelines.4
Throughout the update clarification is needed on how no net loss (NNL) will be met and monitored.
Please provide clarification in the memo of how the County will monitor activities such as forest practices,
mining, construction of structures and trails, shoreline stabilization and all others in a way that will result
in NNL of shoreline ecological functions.
In order to restore salmon, orca and the shoreline ecological functions we all depend on we must think
beyond bare minimum requirements. We know the NNL standard is not fully protecting shorelines and
wetlands from degradation and we can not afford to wait another 8 or 9 years for the next update.
Please provide clarity on when the technical memo will be completed, allow for public input on the memo
and if the memo or resulting actions, show that the SMP is not achieving NNL outline how NNL or net
ecological gains, will be achieved and how those new standards will be incorporated in to the SMP, Comp
Plan and Critical Areas Ordinance.
Additional Items:
Thank you for including the new Whatcom County Comprehensive Plan Chapter 8: Mineral Resource
Lands in this recommended update draft.
Exhibit D, 23.30.050 - Vegetation Management
Add language requiring the restoration of native vegetation and vegetation conservation standards
(lawns and turf are prohibited) for any new building permits, expansions or change of use in the following
areas: within 50' of the OHWM for Lake Whatcom or impaired water bodies on the 303(d) list.
Exhibit D, 23.30.060 - Cultural Resources
We support the suggestions added by Lummi Nation. Accept and approve all changes added by Lummi
Nation in this section.

4
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Exhibit D, 23.40.040 Agriculture
We support staff’s recommendation during scoping around manure holding facilities. We plan to make
comments to the Planning Commission and County Council during this update process to, again, request
that requirements be added that any manure holding facility permitted within the shoreline jurisdiction
be in the form of above ground tanks or towers instead of earthen lagoons. In order to be protective of
our waterways and groundwater, please make manure holding facilities a shoreline conditional use.
Along the same lines, to reduce the risk of contaminant run-off from flooding and seepage, consider
making it mandatory for any new or replaced manure lagoons to be above ground in tanks or towers. .
Exhibit D, 23.40.140 - Mining
We oppose the amendments to WCC 23.40.140, Mining. We support the language proposed by
Futurewise and WEC in their letter. Please update this section with their language for 23.40.140 D..
We recommend that the SMP Update prohibit motorized or gravity siphon aquatic mining and
discharging effluent from this type of mining in shorelines that are the critical habitat for salmon,
steelhead, or bull trout and that salmonids use for spawning, rearing, and migration. This is necessary in
order to follow RCW 90.48.615(2).
Exhibit D, 23.40.150 - Docks, Piers and Mooring Buoys
Overwater structures, including docks, cause direct and indirect impacts to shoreline functions and
habitat for salmon and forage fish like Cherry Point herring during the construction process and over the
useful life of the dock. The cumulative impacts of overwater structures are:
● “Increase in pollutants and habitat disturbance associated with boat operations and dock and
piling maintenance”,
● “Increased travel distance and time for juvenile salmon and extended time in deeper water,
increasing predation risk”,
● “Decrease in eelgrass and plant habitat and overall photosynthesis in intertidal zone”,
● “Alteration in juvenile salmon prey base and predation pressure”, and
● “Change in wave energy and longshore drift patterns, and resulting changes in upper intertidal
sediment distribution”5
Please make these changes concerning Overwater Structures:
- Add a clear preference for the use of mooring buoys.
- Applicants must demonstrate conclusively that use of a moorage buoy, nearby marina, public boat
ramp, or other existing shared facility is not possible. This includes providing evidence of contact
with abutting property owners and evidence that they are not willing to share an existing dock or
develop a shared moorage. For commercial/industrial facilities, this would include evidence that
existing commercial facilities can’t be shared or are inadequate for the proposed use.
- Minimum grating requirements to allow for light.
- Any dock, pier, and moorage pile must include an evaluation of the nearshore environment and
the potential impact of the facility on the environment.

EnviroVision, Herrera Environmental, and Aquatic Habitat Guidelines Program, “Protecting Nearshore Habitat and
Functions in Puget Sound”, June 2010, P. 70.
5

6

Mitigation requirements for hazard trees
Currently there’s no requirement to mitigate, or replant, a hazard tree. We suggest adding a requirement
to replant a native tree in an appropriate location on site for every hazard tree removed in the shoreline.
Lake Whatcom
The City of Bellingham’s SMP (Title 22, BMC) makes many mentions of Lake Whatcom and discourages
certain new uses and activities like docks (a whole section in BMC 22.09.060 “Piers, floats, pilings - Lake
Whatcom and Lake Padden) and the spraying of herbicides (BMC 22.05.020(B)(1)(n)). Please consider
mirroring the City’s SMP regulations for Lake Whatcom.
Bulkheads and Shoreline Armoring
Bulkheads and other forms of hard armoring should be conditional uses because of their adverse
impacts on the shoreline environment.
The Puget Sound Partnership released its 2019 State of the Sound report in late December, candidly
highlighting the lack of progress that has been made toward the goal of restoring Puget Sound by 2020.
The overall finding was clearly stated, “habitat degradation continues to outpace restoration.”6 Preparing
for the impacts of climate change by increasing our efforts to enhance and safeguard the ecosystems we
all depend on is critical to protecting our communities. And prioritizing inclusion of those projected
impacts into our land use and natural resource management plans will ensure that our human and
natural communities can rebound and thrive into the future. Now is the time for bold action and going
above and beyond bare minimums to protect our shorelines and communities and the wildlife that
depend on them in the face of challenging threats. Whatcom County can become a leader on these
issues. Thank you for considering our comments.
Sincerely,

Ander Russell
Senior Environmental Advocate

Puget Sound Partnership. 2019. State of the Sound Report. Olympia, Washington. November 2019. p6.
www.stateofthesound.wa.gov
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