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Introduction
This collection of documents and articles is meant to be an informative guide to
some current "right to farm" issues on a national, state, and local level. Included are
sections of the Revised Code of Washington (RCW) and the Whatcom County Code
(WCC) offering a reference to the legal documents as they currently exist. Issues differ
from state to state and county to county but by observing how others are managing their
situations one can better understand his own. The tools used in different agricultural
preservation planning systems can be of assistance to those searching for options and
alternatives.

It is important to remember that "Right to Farm" laws aren't anything brand new.
They have been developing since the 1970's and every state in the union now has a
specific law. Designed to protect agriculture these measures are also being taken down to
the local level and adopted into county codes as well. The range of common law, private,
and public nuisance suits is vast and to get around designing legislature for every possible
situation, regulation has been developed for the satisfactory operation of farms and
agriculture. The criteria of this regulation have been the center piece of debate.
Over time, there has been some question raised about "right to farm" legislation.
With the advent of Concentrated Animal Feeding Operations (CAFO) in the 1990s the
protective laws had to be revised in states like Vermont and North Carolina due to
environmental and economic hazards. It seemed that old "right to farm" laws were
protecting farms which weren't beneficial to the community. These negative effects
included corporate farms outsourcing for materials and doing damage to local economies
as well as reduction in water and air quality on a scale not seen before in smaller farms.
These issues are explained in more detail in, "FARM WARS: Can "Right to Farm" Laws

Resolv~

Growing Land Use Conflicts?" an article by Samuel Krasnow which appears

later. The idea is that the laws need to evolve with the times.
Understanding what rights.one has is important in shielding one's selffrom
. unfounded nuisance ,suits. There
are agencies and publishers that offer information to
.
farmers on current issues and plans. Bome counties in the United States, such as Erie
County, New York, have created more complex plans and offer themselves as models .
..

There are many counties in California with regulations. A document released by the
University of California Agricultural Issues SerVice is included which outlines some of
. -the details which make these plans effective. I have also included a "right to farm" fact
sheet from the American Farmland Trust as an informative example of available
assistance to farmers.
One fInal note is on purchases of development rights. (PDR) This process is
explained in Erie County's plan and is referenced in "Twenty Years of Farmland
Protection," by Jill Schwartz. It refers to agencies and community groups buying
development rights from farmers in order to preserve the agricultural land into the future.
These plans have been working well according to Schwartz; This could be because it
works in both the farmers favor and that of a community who wishes to preserve its
agriculture land.
These articles and legislation are a good introduction into the current state of
"right to farm" issues in the U.S. Though it isn't a full understanding it is important to see
what is being done in different counties and states as well as understand the legislation in
one's own state and county. With a better understanding and more tailored legislation
hopefully farmers and people moving near them will be able live peaceably avoiding
, costly legal battles.
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Right-to-farm laws are designed to accomplish
one or both of the following objectives: (1) to
strengthen the legal position of farmers when
neighbors sue them for private nuisance; and (2)
to protect farmers from anti-nuisance ordinances
and unreasonable controls on farming operations. Most laws include a number of additional
protections. Right-to-farm provisions may also
be included in state zoning enabling laws, and
farmers with land enrolled in an agricultural
district may have stronger right-to-farm protection than other farmers. A growing number of
counties and municipalities are passing their own
right-to-farm legislation to supplement the protection provided by state law.
The common law of nuisance forbids individuals
from using their property in a way that causes
harm to others. A private nuisance refers to an
activity that interferes with an individual’s reasonable use or enjoyment of his or her property.
A public nuisance is an activity that threatens the
public health, safety or welfare, or damages community resources, such as public roads, parks
and water supplies.
A successful nuisance lawsuit results in an
injunction, which stops the activity causing the
nuisance, provides monetary compensation, or
both. In a private nuisance lawsuit involving
complaints against a farming operation, the
court must decide whether the farm practices at
issue are unreasonable. To make this decision,
courts generally weigh the importance of the
activity to the farmer against the extent of harm
to the neighbor or community, taking into
account the following factors:
· The degree of harm and its duration,
permanence and character: Is it continuous or
sporadic? Is it a threat to health, or simply a
minor annoyance?
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· The social value that state and local law places
on both farming and the type of neighboring
use that has been harmed;

i n f o r m a t i o n

c e n t e r

· The suitability of the two sets of uses to the
character of the locality; and
· The ease with which the neighbor could avoid
the harm, and the farmer’s ability to prevent or
minimize the undesirable external effects of the
farming operation.*
One of the most important issues is whether the
person bringing the lawsuit should have been
able to anticipate the problem, and thus has
assumed the risk of injury. If the farm was in
operation before the person with the complaint
moved to the neighborhood, the farmer may
argue that the plaintiff “came to the nuisance.”
In most states, “coming to the nuisance” does
not necessarily prevent farm neighbors from
winning in court, but a farmer usually has a
stronger legal case if his or her operation was
there before the plaintiff moved to the area.
Right-to-farm laws give farmers a legal defense
against nuisance suits; the strength of that
defense depends on the provisions of the
law and the circumstances of the case.

HISTORY
Between 1963, when Kansas enacted a law to
protect feedlots from litigation, and 1994, when
Utah included right-to-farm protections in its
agricultural district law, every state in the Union
enacted some form of right-to-farm law. Several
states have enacted two types of right-to-farm
legislation, and Minnesota and Iowa have enacted three.

FUNCTIONS & PURPOSES
Right-to-farm laws are intended to discourage
neighbors from suing farmers. They help established farmers who use good management practices prevail in private nuisance lawsuits. They
document the importance of farming to the
state or locality and put non-farm rural residents
on notice that generally accepted agricultural
practices are reasonable activities to expect in
farming areas. Some of these laws also limit the
ability of newcomers to change the local rules
that govern farming.

The Farmland Information Center is a public/private partnership between American Farmland Trust and the USDA Natural
Resources Conservation Service that provides technical information about farmland protection.

A m e r i c a n

f a r m l a n d

t r u s t

·

F a r m l a n d

i n f o r m a t i o n

c e n t e r

Local right-to-farm laws often serve an additional purpose: They provide farm families with a
psychological sense of security that farming is a
valued and accepted activity in their communities.

RIGHT-TO-

* American Law Institute, Restatement of Torts
(Second) (St. Paul, Minn., 1982),
Sections 827-828.

FARM LAWS

For additional information on

Source: American Farmland Trust, Saving American

right-to-farm laws and farm-

Farmland: What Works (Northampton, Mass., 1997).

land protection, the Farmland
Information Center offers publications, an on-line library and
technical assistance. To order
Right-to-Farm Laws: What
Works, a 28-page comprehensive technical report ($9.95), or
other AFT publications, call
(800) 370-4879. The farmland
information library is a searchable database of literature,
abstracts, statutes, maps, legislative updates and other useful
resources. It can be reached at
http://www.farmlandinfo.org.
For additional assistance on
specific topics, call the
technical assistance service
at (413) 586-4593.

American Farmland Trust works to stop the loss of productive farmland and to promote farming practices that lead to a
healthy environment.

Whatcom County Code (WCC)
Chapter 14.02

RIGHT TO FARM
14.02.010: Policy and purpose.

A. It is the declared policy of this county to promote farm operations and to inform
residents of the county's support for the right to farm. State planning goals encourage the
conservation of productive agricultural lands and discourage incompatible uses. Land
uses adjacent to farm lands should not interfere with farm operations.
.
B. The purpose of this chapter is to promote a good neighbor policy between agricultural
and nohagricultur:al property owners by requiring notice to purchasers aIld users of
property adjacent to ()r near farm operations of the inherent potential problems associated
with such purchase or use, including but not limited to the noises, odors, dust, chemicals,
smoke, and l;1ours of operations that may accompany farm operations. Through
mandatoty disclosures purchasers and users will better understand the consequences of
living near farm operations and be prepared to accept attendant conditions as the natural
result of living in or near rural areas.
C. Where nonagricultural land uses extend into agricultural areas or exist sid~ by side,
agricultural operations are frequently the subjects of nuisance complaints and on occasion
have been forced to cease or curtail operations. Such nuisance complaints discourage
investments in farm; improvements to the detriment of adjacent agricultural uses and the
economic viability of the county's agriCUltural industry as a whole. It is the purpose and
intent of this chapter to reduce the loss to the county of its agricultural resources by
limiting the circumstances under which agricultural operations may be considered a
nuisance. This chapter is not to be construed as in any way modifying or abrid~ng
county, state, or federal laws; rather it is only to be utilize~ in the interpretation and
enforcement of the provisions of this code and county regulations.
D. An additional purpose of this chapter is to facilitate the unhampered continuation of
legal and customary operations associated with farm operations. (Ord. 93-073 Exh. A;
Ord. 92-15 (part)).
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14.02.020 Definitions.
A. "Discretionary development permits" means permit applications requiring
discretionary review, including but not limited to subdivision permits, binding site plan
approvals, planned unit developments, special use permits, variances, shoreline
substantial development permits, and conditional use permits.
B. "Farm" means that land, buildings and machinery used in the commercial production
of farm products.
C. "Farm operations" means a condition or activity which occurs on a farm in connection
with the commercial production of land-based farm products, and includes but is not
limited to: market produce at roadside stands or farm markets; preparation for market,
delivery to storage or to market, or to carriers for transportation to market; transportation
of equipment; storage and application of manure; noise, dust, fumes, odors, flies;
operation ofmachinery and Irrigation pumps; ground and aerial seeding or spraying; the
application of chemical and organic fertilizers, conditi'oners, insecticides, pesticides and
herbicides and associated drift of such materials; and the employment and use of labor.
D. "Farm products" means those land-based plants and animals useful to human beings,
and including, but not limited to: forage and sod crops, grains and feed crops, dairy and
dairy products, livestock - including breeding and grazing, fruits, vegetables, flower
seeds, grasses, trees, fish, apiaries and horticultural products, or any other product which
incorporates the use of food, feed and fiber, or fur.

E. "Good management practices" means current, economically feasible, management
practices available as defined by the American Society of Agronomy, the United States
Department of Agriculture Soil Conservation Service, the Washington State University
Cooperative Extension Service in Whatcom County, and other land-based professional or
industrial agricultural organizations.
F. "Person" means an individual, corporation, partnership, association, or other legal
entity. (Ord. 93-073 Exh. A; Ord. 92-15 (part)).

14.02.030 Nuisance - Disorderly house - Breach of peace.
No land-based farm operation, facility or appurtenances thereof, regardless of past or
future changes in the surrounding area's land use or zoning designation, conducted or
maintained for commercial purposes, and in a manner consistent with current good
management practices, not superseding local, state, or federal regulations shall be or
become a nuisance or a disorderly house, as defined in Chapter
WCC, or a breach of
peace, as defmed in Chapter
WCC. (Ord. 93-073 Exh. A).
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14.02.040 Disclosure.
A. The statement set forth in subsection B of this section shall be used under the
following circumstances and in the following manners:
1. Upon the conveyance ofa fee interest in real property the seller shall require that
disclosure statement as set forth in subsection B be signed by the purchaser and recorded
in the county auditor's office in conjunction with the deed conveying the real property
when'one of the following conditions is met:
a. That the real property is within one-half mile of real property upon which farm
operations are conducted;
b. The real property is within the area designated as agriculture or rural on the map or
maps comprising the Whatcom County Comprehensive Plan;
c. The real property is within one-half mile of the area designated as agriCUlture or rural
on the map or maps comprising the Whatcom County Comprehensive Plan.
2. Upon the issuance of a discretionary development permit for land on or within one-half
mile of the area designated'as agriculture or rural on the map or maps comprising the
Whatcom County Comprehensive Plan or within one-half mile of land upon which
agricultural operations are being conducted, the discretionary development permit shall
include a-condition that the owners of the property be required to sign a statement of
acknowledgment containing the disclosure on forms provided by Whatcom County,
which shall then be recorded in the county auditor's office.,
3. All building permits and discretionary development permits for land on or within onehalf mile of the area designated as agriculture or rural on the map or maps comprising the
Whatcom County Comprehensive Plan or within one-half mile ofland upon which
agricultural operations are b~ing conducted shall contain a notice of disclosure.
B. The following shall constitute the disclosure required by this section: The subject
property is within or near designated agriculture lands on which a variety of commercial
activities may occur that are not compatible with residential development for certain
periods of limited duration. You may be subject to inconveniences or discomforts arising
from such operations, including but not limited to noise, odors, flies, fumes, dust, smoke,
the operation of machinery of any kind during any 24-hour period (including aircraft), the
storage and application of manure, and the application by spraying or otherwise of
chemical fertilizers, soil amendments, herbicides and pesticides. Whatcom County has
determined that the use of real property for agricultural operations is a high priority and
favored use and will not consider to be a nuisance those inconveniences or discomforts
arising from farm operations, if such operations are consistent with commonly accepted
good management practices and otherwise comply with local, state, and federal laws.
(Ord. 98-083 Exh. A § 67; Ord. 93-073 Exh. A; Ord. 92-15 (part). Formerly 14.02.030.).

3

14.02.050 Agreement to refrain from legal action.
A. All discretionary project permits for land on or within one-half mile of the area
designated as agriculture or rural on the map or maps comprising the Whatcom County
Comprehensive Plan or within one-half mile of land upon which farm operations are
being or may be conducted shall contain an agreement that the developer and any
subsequent purchasers or successors in interest shall agree to refrain from any legal
action to restrain or collect damages from the owners of such adjacent properties, or from
Whatcom County, arising out of any reasonable and lawful activity on said agricultural
lands which occurs in the normal course of their established use.
B. The agreement shall appear as a covenant or deed restriction upon the subject
. property, or the plat and each lot thereof, and shall run with the land. Said covenant or
deed restriction may be removed by submission to and approval by the Whatcom County
hearing examiner, of a petition representing a majority of the land owned by property
owners within one-half mile of the plat boundary. However, the hearing examiner shall
remove the restriction only upon finding that the risk of liability to Whatcom County or
the previously existing agricultural operation will not be increased thereby.
COrd. 98-083 Exh. A § 68; Ord. 93-073 Exh. A; Ord. 92-15 (part). Formerly 14.02.040.).
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Revised Code of Washington (RCW)
Right to Farm
RCW 7.48.300
Agricultural activities and forest practices -- Legislative finding and purpose.
The legislature finds that agricultural activities conducted on farmland and forest
practices in urbanizing areas are often subjected to nuisance lawsuits, and that such suits
encourage and even force the premature removal of the lands from agricultural uses and
timber production. It is therefore the purpose ofRCW 7.48.300 through 7.48.310 and
7.48.905 to provide that agricultural activities conducted on farmland and forest practices
be protected from nuisance lawsuits.
[1992 c 52 § 2; 1979 c 122 § 1.]

RCW 7.48.305
Agricultural activities and forest practices -- Presumed reasonable and not a
nuisance -- Exception -- Damages.
Notwithstanding any other provision of this chapter, agricultural activities conducted on
farmland and forest practices, if consistent with good agricultural and forest practices and
established prior to surrounding nonagricultural and non~forestry activities, are presumed
to be reasonable and shall not be found to constitute a nuisance unless the activity has a
substantial adverse effect on the public health and safety.
If those agricultural activities and forest practices are undertaken in conformity with
all applicable laws and rules, the activities are presumed to be good agricultural and
forest practices not adversely affecting the public health and safety for purposes of this
section and RCW 7.48.300. An agricultural activity that is in conformity with such laws
and rules shall not be restricted as to the hours of the day or day or days of the week
during which it may be conducted.
Nothing in this section shall affect or impair any right to sue for damages.
[1992 c 151 § 1; 1992 c 52 § 3; 1979 c 122 § 2.]
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RCW 7.48.310
Agricultural activities and forest practices ..- Definitions.

As used in RCW 7.48.305:
(1) "Agricultural activity" means a condition or activity which occurs on a farm in

connection with the commercial production of farm products and includes, but is not
limited to, marketed produce at roadside stands or farm markets; noise; odors; dust;
fumes; operation of machinery and irrigation pumps; movement, including, but not
limited to, use of current county road ditches, streams, rivers, canals, and drains, and use
of water for agricultural activities; ground and aerial application of seed, fertilizers,
conditioners, and plant protection products; employment and use of labor; roadway
movement of equipment and livestock; protection from damage by wildlife; prevention of
trespass; construction and maintenance ,of buildings, fences, roads, bridges, ponds, drains,
waterways, and similar features and maintenance of streambanks and watercourses; and
conversion from one agricultural activity to another.
(2) "Farm" means the land, buildings, freshwater ponds, freshwater culturing and
groWing facilities, and machinery used in the commercial production of farm products.
(3) "Farmland" means land or freshwater ponds devoted primarily to the production,
for commercial purposes, oflivestock, freshwater aquacultural, or other agricultural
commodities.
(4) "Farm product" means those plants and animals useful to humans and includes, but
is not limited to, forages and sod crops, dairy and dairy products, poultry and poultry
products, livestock, including breeding, grazing, and recreational equine use, fruits,
vegetables, flowers, seeds, grasses, trees, freshwater fish and fish products, apiaries,
equine and other similar products, or any other product which incorporates the use of
food, feed, fiber, or fur.
(5) "Forest practice" means "forest practice" as defined in RCW 76.09.020.
[1992 c 52 § 4; 1991 c 317 § 2; 1979 c 122 § 3.]

RCW 7.48.905
Severability -- 1979 c 122.

If any provision of this act or its application to any person or circumstance is held invalid,
the remainder of the act or the application of the provision to other persons or
circumstances is not affected.
[1979 c 122 § 4.]
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Overview: Dr. Dave
This article is a response to a question asked about loss of local control in
regulating large livestock farms. It is a crucial article because it describes a brief history
of right to farm laws in the United States as well as citing key points in that history and in
current debates. It also speaks to the importance of local verse state and federal control.
One of the key issues in right to farm ethics is where to leave control over the regulations.
Different states have different approaches to the issue but in some states there is no local
control over right to farm issues. Some right to farm laws grant immunity to farmers from
nuisance suits which is usually a good thing. Complications arise when this immunity is
used in a way which provides negative effects either environmentally or economically.
Dr. Dave cites court cases from Michigan in 1981 when a farmer converted a vacant
dairy farm into a hog operation and brought up zoning issues, from 1998 when the Iowa
Supreme Court overturned parts of the state's Right to Farm Act, and from Kentucky
bluegrass farmers in 2002 that burned their fields and had nuisance claims about noxious
fumes. These cases are used to demonstrate that right to farm laws are developing as well
as prove points about large scale livestock operations. The author concludes with a
barrage of economic citations claiming that large scale livestock operations undermine
local economies and should thus be regulated against locally.

Author: Dave Morris (online article)

Question: Dr. Dave, my state is considering legislation that would take away my county's
right to regulate large livestock farms. Our governor says this is necessary to prevent our
losing agricultural jobs to states that allow such enterprise. Is that true? Do agricultural
communities have to give up local control to be economically competitive?
Answer: A little background may be in order here. So-called "right to farm" laws first
appeared in the 1970s. As the suburbs expanded into farmland, relocated city folk were
distressed to discover that farming had some inconvenient aspects, like noise, odor, and
slow-moving machinery.ill. They began to file common-law nuisance suits. To protect
existing farmers, local and state governments enacted laws that exempted existing farms
from such suits.ill By the 1990s, virtually all states and some local governments had
approved this kind of exemption.
The original right-to-farm laws were intended to protect pre-existing agricultural
operations that conformed to "generally accepted agricultural practices". These were
traditional family farms, where a small amount of waste was generated and all or most of
it was recycled onto the land and where the farm did much of its business, both buying
and selling, locally. The initial laws focused on nuisance suits by neighbors. Localities
retained their traditional land use planning authority.
In the 1980s and 1990s, a new kind of agricultural operation emerged: large, concentrated
livestock enterprises. They differed from traditional farms in at least three respects. First,
they were immense, housing thousands and even tens of thousands of animals rather than
a few dozen. Second, they were absentee rather than locally owned. Third, the animal
density produced animal wastes that exceeded the capacity of nearby land to recycle the
nutrients.
Many argued that these new enterprises were industries, not farms, and therefore were
not protected by right-to-farm laws.ill Some, like Oklahoma, Wyoming, Tennessee and
Kansas responded by modifying the laws so that they specifically covered large feedlots.
Nine states granted immunity from nuisance suits only within agricultural districts,
defined by county administrators.ill Within these districts, farmers could be exempt
from nuisance suits (and often receive favorable tax treatment) if they accepted certain
restrictions on development of their land.
A central feature of traditional right-to-farm legislation was that the change in
circumstances must have occurred outside the farm, not in the farm's operations. In other
words, if a housing development was established near a farm, the farm was protected. If
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on the other liand,the farm itself dramatically changed its size or operations, right-tofarm protection in the form of immunity from nuisance suits may be lost.
The extension ofrighHo-farm act coverage to large concentrated feedlots withstood legal
challenges until 1998, when the Iowa Supreme Court overturned that state's law.ill The
Court argued that large feedlots demonstrably reduced both the quality of life and the
property values of the area; By granting them immunity from nuisance suits, the state
was in effect giving these enterprises to right to take private property (i.e. to diminish its
value) for a non-public use.I.Ql The legislature had exceeded its authority "by authorizing
the use of property in such a way as to infringe on the rights of others by allowing the
creation of a nuisance without the payment of a just compensation."
The U.S. Supreme Court declined to review the decision, bringing the constitutionality of
right-to-farm laws into question.
Subsequent state court decisions have been mixed.ill
One recent case specifically on the takings aspect of right-to-farm laws has been appealed
to the U.S. Supreme Court. The case involved Kentucky Bluegrass farmers in northern
Idaho who bum their grass fields after harvest. Area residents brought suit against the
farmers for noxious fumes. In 2002, while the case was in court, the Idaho legislature
passed a law immunizing the farmers from any liability for farming activity. A lower
court found in favor of the plaintiffs on the grounds that the immunity from nuisance
suits was a taking, with reference to the Bormann decision in Iowa. The Idaho Supreme
Court overturned that decision. The U.S. Supreme Court has not yet decided whether to
hear the case.ill
In some cases, when courts found provisions of right-to-farm laws unconstitutional, state
legislatures modified the law to achieve the same results. The best example may be
found in Michigan. When a state court found that Michigan's 1981 Right to Farm Act
did not protect a farmer who converted a vacant dairy barn into a hog operation, the
legislature passed amendments to clarify that the act was intended to protect farming
operations regardless of changes in size, ownership or type of operation.ill When courts
held there was no immunity from nuisance suits on land not zoned for farming, the
legislature amended the act to cover expansion of operations or a complete change in the
farming operations on any land, regardless of zoning, as long as farmers are in
compliance with state regulations.liill. The second revision also expressly prohibits local
governments from enacting regulations more stringent than those established at the state
leve1.Iill
Right-to-farm laws do not inherently strip local governments of the right to regulate large
agricultural enterprises. Minnesota, for example, has three right-to-farm laws, but none
preempts local zoning. But more and more states have restricted or pre-empted local
control. Michigan's right-to-farm law, for example, preempts local zoning.
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Recently several states have proposed establishing state-level boards with the capacity of
reviewing and overturning local laws affecting agriculture. In 2004, Wisconsin enacted
such a law. The governors of Pennsylvania and Minnesota have proposed such
boards.I.12J.
Many governors, and some farm groups justify stripping communities of their traditional
right to regulate enterprises with adverse local health impacts as part of an economic
development strategy. They argue that that only large operations can be economically
competitive, that factory farms boost employment and benefit the regional and state
economy.
It is certainly true that large livestock operations have transformed the face of U.S.
agriculture. Over the last 20 years, notes USDA, "The structure of animal agriculture has
changed dramatically ... Small- and medium-sized livestock operations have been
replaced by large operations at a steady rate. The total number of livestock has remained
relatively unchanged, but more livestock are kept in confinement."Illl
In other words, we don't have more cattle or hogs. We have the same number of cattle
and hogs living in higher density populations. For example, the number of hog farms
plummeted from 900,000 in 1970 to 139,000 in 1997 while the amount of pork raised
remained relatively constant. According to the USDA, operations with more than 5,000
hogs now account for three-quarters of U.S. pork even while the average hog farm
remains small with fewer than 100 hogs.
However, the empirical eviqence does not support the argument that large-scale
operations are more efficient or more beneficial to the local and regional economy.
Dozens of studies document that fact that small animal operations can be at least as
efficient as large ones. Comparing the technical efficiency of Ontario and New York
dairy farmers, researchers at the University of Saskatchewan found "no correlation
between farm size and estimated technical efficiency."I.11l
A Purdue University study compared large and small hog raising operations. Its
conclusion? "Size by itself contributed only about $1.50 to $2.00 per hundredweight to
lower costs ... "I1iI. By comparison, small hog farmers in Minnesota have added $5 to $6
per hundredweight by marketing as a group and receiving a quality premium as a
result.Il.Ql
Colorado College economist William Weida argues that a comparative efficiency study
must take into account the full production costs, but most do not. He argues,
persuasively, that a11Y cost gains from large animal feeding operations over small ones are
obtained from requiring the community to pay the costs of waste disposa1.Ull If the
. concentrated livestock operation had to pay the real costs of huge concentrated pools of
manure their cost of production would be far higher than that of family farm enterprises.
New evidence continues to appear about the nuisance and dangers of confined animal
feeding operations, including noxious emissions and groundwater contaminations. Most
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recently, researchers at Johns Hopkins University found antibiotic-resistant bacteria in air
samples collected from confined -hog feeding operations.LUll They believe that workers
in the facilities are at greatest risk for exposure, and that these workers may also spread
the drug-resistant bacteria to their families and the broader community. The study raises
questions about the spread of drug-resistant bacteria through ventilation fans and manure.
Some states that originally welcomed confined animal feeding operations have
determined that the gains from large-scale animal feeding operations come at too high a
public cost. The original industrial hog farming state, North Carolina, enacted a two-year
moratorium on the creation of new hog farms or the expansion of existing farms in 1997.
The moratorium has been extended every time it nears expiration, most recently in 2003.
Oklahoma imposed a two-year moratorium in 1998, which was lifted only after minimum
setback and other siting requirements were added to state law.
Some argue that large-scale operations deter new farmers. The start-up costs for a dairy
cow confinement system, for example, are twice as much per cow as for a grazing farm.
A hog confinement system costs three times as much per-pig as a hoop-house
system.ll.2l Indeed, University of Missouri agricultural economist John Ikerd argues that
the very productive capacities of rural people and communities are degraded by largescale operations. "When we replace independent, family hog farmers with hog factories
we are degrading the most valuable resource rural areas have to support future
development - rural people."[20]
A growing number of empirical studies have found that large-scale agriculture actually
undermines local economies. One reason is that large operations tend to buy their goods
and services either from within their own corporation or from remote suppliers.
A 2002 University of Minnesota analysis of the economic impacts of swine operations
and concluded: "The larger operations provide less in economic benefits to the local
county than a larger number of smaller operations."all A 1994 study by the same
University found that farms with an annual gross income of $100,000 made 95 percent of
their purchases locally; those with gross incomes over $900,000 spent less than 20
percent locally.[22] Illinois State University economists found that economic growth
rates were 55 percent higher in areas with small- and medium-size hog operations than in
areas with large operations, even though the areas' growth rates had been comparable
before the addition of large operations.an
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Overview: Farm Wars
This article looks at right to farm laws in much the same way the flrst article has
done. It also focuses very much on large scale livestock operations or as they are called in
the article, Concentrated Animal Feeding Operations. (CAFO's) The similarities end
when the author Samuel Krasnow begins to describe the history of right to farm laws in a
more comprehensive manner. He .cites a Yale professor who stated, "The purpose of the
first generation of right to farm laws was to protect America's traditional family farms
from suburban sprawl." The author goes on to explain that current issues could not have
possibly been predictable at the time these regulations were passed. Thus, the author
. explains, "By the mid 90s due largely to the widespread rise of CAFOs, right to farm
laws no longer effectively mitigated land use conflicts between farming operations and
suburban neighbors." The CAFOs brought up questions about immunity to nuisances and
whether or not these new'larger operations deserved these protections. Some believed this
to be a potentially dangerous power for these often corporate farms. States such as Iowa,
Michigan, Minnesota, Idaho, and Kansas have swayed toward the support of small local
farmers and family residences instead of protecting the rights of the larger farms. The
author presses that the court interpretation of any state's right to farm laws is central in
them remaining fair. The laws should allow growth and change but prevent
environmental and health hazards from unsound practice. Krasnow raps up with a spot
about Vermont's legislation passed in May 2004. After much debate they arrived at a
decision that Clearly protects established farm activities from new suburban neighbors as
long as there is no "substantial adverse effect on health, safety, or welfare." This
collaboration of seemed to satisfy all sides. This however won't last forever and must be
continually renewed. The author flnished with a paragraph that is quintessential in the
description of right to farm laws' purpose.
Carefully tailored anti-nuisance legislation, however, is not enough to
solve all future land use conflicts between CAFOs and suburban and small
farm neighbors. Farmers, neighbors, environmental groups, and legislators
increasingly recognize that, while Right to Farm laws address some
concerns on both sides, the real solution to such conflict is to prevent
public health and environmental problems before they occur.
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FARM WARS: Can "Right to Farm" Laws Resolve
Growing Land Use Conflicts?
by Samuel Krasnow
Driving east on Highway 54 from Green Bay towards Lake Michigan, two dominant
forces in American land use are on sharp display: suburban sprawl-as evidenced by
dozens of newly constructed housing developments-and the rise of large-scale
livestock operations, whose manure lagoons and hanger-sized barns are silhouetted on
the horizon.
Many commuter families have lived next to small farms for years without complaining
of typical inconveniences such as the pungent smell each spring when manure is spread.
Indeed, widespread "Right to Farm" laws passed twenty years ago seemed to indicate a
permanent truce on these issues. But in the past decade, livestock operations have
increased dramatically in,size,and Concentrated Animal Feeding Operations (CAFOs)
have become the dominant mode of production for American meat and dairy. When a
new CAFO with 15,000 hogs, 3,000 cows, or 250,000 hens and a 3.0 acre, 10 million
gallon unlined open air manure lagoon is built down the road, neighbors worry their
health will be threatened by local air pollution and contaminated drinking water.
These heated land use conflicts have resulted in everything from a brawl in Western
. Kentucky to lawsuits asking whether courts should protect residents' health and safety
and prevent ''unreasonable interferences" with the quiet enjoyment of their property.
As these battles unfold, even some longtime family faI'lliers in such mixed agriculture
and residential areas fear that newcomer suburbanites will put them out of business
through "nuisance lawsuits" that attack what they've done for generations-store and
spread manure on their land.
Growing CAFOs Challenge Right to Fatm Laws
In the late-1970s, there was widespread recognition by farmers, urban planners, and
politicians that suburban sprawl posed a palpable threat to family farms. One fear was
that residential sprawl into agricultural areas could lead to a rash of expensive nuisance
lawsuits brought by commuters, unfamiliar with customary farm practices, against
family farmers. Farm advocates believed that even though family farmers would likely
prevail in such suits, legal expenses would bankrupt them before they secured a
favorable court decision. Between 1978 and 1983, at least 40 states passed "Right to
Farm" laws designed to limit new suburbanite neighbors' ability to bring nuisance suits
against existing farms. Before long all 50 states had passed such Right to Farm laws to
protect family farms.
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In passing these laws, state Legislatures around the country followed the 400-year-old
common law doctrine (originating in England and brought over to the Colonies) that
protects established land uses from encroachment by new land uses. Vermont's 1981
Right to Farm Act, for example, provided farmers with protection from nuisance suits as
long as the farm was established before surrounding suburban activities and did not
jeopardize public health and safety. According to Professor Dan Esty of Yale's Center
for Environmental Law and Policy, ''the purpose of the first generation of Right to Farm
laws was to protect America's traditional family farms from suburban sprawl." These
early Right to Farm laws did not anticipate nor protect new industrial livestock
operations built among established homes and family farms because as Esty puts it, "at
that time CAFOs were just a blip on the agricultural horizon." By the mid-1990s, due
largely to the widespread rise of CAFOs, Right to Farm laws no longer effectively
mitigated land use conflicts between farming operations and suburban neighbors.
The explosion of new CAFOs in North Carolina illustrates the scale of land use conflict
that had emerged. According to a joint report by the Natural Resources Defense Council
and the Clean Water Network, between "1991 and 1998 the number of hogs on North
Carolina farms nearly tripled to 10 million, thus surpassing the human population of the
state. The waste' generated, stored, and spread at new hog CAFOs polluted local air and
contaminated nearby wells relied on for drinking water by existing suburban neighbors
and rural family farmers alike. A study of 1,600 private wells near CAFOs in North
Carolina found that an astonishing 34 percent had been contaminated by nitrates, which
can lead to increased rates of bladder cancer, non-Hodgkin's lymphoma, and kidney
failure. Citing mounting health concerns over "heavy metals, accelerating antibiotic
resistance, pathogens,nitrates, bacterial endotoxins, volatile gases, gastrointestinal
disease, and respiratory problems," the American Public Health Association called for a
nationwide moratorium on the establishment of new CAFOs. In addition, excessive
runoff and numerous manure lagoon spills resulted in severe pollution of surface waters:
when an eight-acre manure lagoon in North Carolina burst through its dam and 25
million gallons of liquid waste surged over a road, across a tobacco field, and into the
New River, virtually all aquatic life in a seventeen-mile stretch of the river was killed.
Battling in State Courts & Legislatures
In the 1990s, large agribusiness became increasingly concerned that the original Right
to Farm laws passed in the late-1970s and early-1980s did not provide nuisance
protection for new CAFOs. Agribusiness lobbies sought and achieved the passage of
new "strict" Right to Farm laws, which immunized agricultural operations from
nuisance suits regardless of whether or not they predated suburban homes. Legal
commentators quickly articulated the harmful effects of such changes. Michigan
attorney Steve Laurent noted that "instead of being a shield for the small farmer as
originally intended," strict Rightto Farm laws "function more as a sword for the
industrial livestock concern against suburbanites and family farmers." In the face of
serious health effects and pollution problems, suburbanites and small farmers have
recently challenged these "strict" Right to Farm laws as "unconstitutional takings,"
claiming such laws deprive them of the use of their property and thus violate the 5th
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Amendment to the Constitution.
State courts·in Iowa, Michigan, Minnesota, Idaho, and"Kansas have supported
neighbors' and small farmers' Jegal claims, finding strict Right to Farm laws
unconstitutional and invalidating the most constitutionally flagrant provisions. In 1998,
for example, the Iowa Supreme Court concluded, "the state cannot regulate property so
as to insulate the users from potential private nuisance claims without providing just
compensation to persons injured by the nuisance." The Court reasoned that Iowa's new
strict Right to Farm law exceeded the state's legislative power "by authorizing the use
of property in such a way as to infringe upon the rights of others."
Recently, bucolic Vermont has emerged as a center of the new Right to Farm debate. In
October 2003, Vermont's Supreme Court ruled that a radically expanded orchard near
an existing home was not entitled to "Right to Farm" nuisance immunity under
Vermont's existing 1981 law. The Secretary of Agricttlture, Governor, and Farm Bureau
feared that this court interpretation of the Right to Farm law exposed all farms in
Vermont, large and small, to nuisance lawsuits by new suburban neighbors.
Competitiveness or Public Health
An effort to rewrite Vermone s Right to Farm law emerge4 in the state Legislature,
where large farms and the Farm Bureau squared off against neighbors of CAFOs and
small and organic farmers who wanted to ensure their right to protect themselves from
large farm pollution. The Farm Bureau made its case for a stricter Right to Farm law in
testimony to the House Agriculture Committee: "it's absolutely imperative that farms be
allowed to adopt new methods, new hours, and diversify without opening themselves up
to the specter of a lawsuit." The Bureau argued farmers need to grow to survive and that
"flatlanders" (~lty folk from the less mountainous Boston and New York metropolitan
areas) who didn't understand the necessities of farming would put them out of business
and destroy their way of life. The testimony claimed that without broader Right to Farm
protections, farms would be put under by "a nuisance suit or two, or three, or one per
new neighbor until farming is abandoned."

Large farming operations argued further that without protections, they could not survive
out-of-state competition. They explained large dairies in the West, Midwest, and South
are 50 to 100 times the size of large dairies in Vermont and that they needed to grow
substantially to be able to compete in the national commodity market.
Residential commuters living in predominately rural areas testified they were lovers of
agriculture and wanted to ensure farming in Vermont had a bright future. But they still
have concerns about the contamination of well-water, as in North Carolina, and the
health effects of CAFOs such as those documented by the American Public Health
Association. They are also concerned that property values near new CAFOs have been
shown to fall by SO percent, threatening families' ability to borrow against the value of
their homes to put their kids through college. As Patty Britch of Highgate explained,
"We need farmers in Vermont; we've got to support them, [but the Legislature] cannot
give all the rights to farmers ... There has to be a balance of rights for farmers and
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neighboring families."
Small dairy farmer Fran Bessette lives near the 1OO,OOO-hen Vermont Egg Farm CAFO
in Highgate, which ha& applied to expand to 700,000 hens. She points to flies, pesticide
drift, and overpowering odors from the neighboring CAFO, and states that "because of
all the spraying that was done to keep my neighbors' fly population down, I developed
spots in my lungs, lost 40 Ibs, couldn't work, and was sick for years."
Protective Legislation but Preventative Policy
In the age of CAFOs, it is apparent that legislation conferring absolute immunity to, all

agricultural operations will contain the fatal legal flaw of being overbroad: it would
protect truly egregious and dangerous operations and also run the risk (8. la Iowa) of
being struck down as an unconstitutional infringement of neighbors' property rights.
Right to Farm laws are still needed, however, to protect farms from lawsuits over preexisting and customary farm practices.
The rewrite of Vermont's Right to Farm law ended up codifying, in effect, the common
sense wisdom offered by Fran Bessette: "I don't think farmers or non-farmers have the
right to impose a nuisance on anyone. I don't care who it is; they should not be able to
cause that much harm to someone else." After five months of debate, in May 2004, the
Legislature passed a revised Right to Farm Bill that clearly protects established farm
activities from new suburban neighbors as long as there is no "substantial adverse effect
on health, safety, or welfare." In a rare legislative moment it seemed all sides were
satisfied with the outcome-the Vermont Farm Bureau, concerned neighbors, small and
organic farmers, environmental groups, Legislators, and the Administration all endorsed
.the final version of the Bill.
Carefully tailored anti-nuisance legislation, however, is not enough to solve all future
land use conflicts between CAFOs and suburban and small farm neighbors. Farmers,
neighbors, environmental groups, and legislators increasingly recognize that, while
Right to Farm laws address some concerns on both sides, the real solution to such
conflict is to prevent public health and environmental problems before they occur.
Numerous policy tools have emerged in recent years to do just that. "Siting provisions,"
for example, ensure that new CAFOs are built in isolated and less environmentally
sensitive areas-thereby helping to reduce human health effects and ecological damage.
"Land base requirements," another example, mandate that all farms, including CAFOs,
own, for example, 75 percent of the land needed to spread the manure they generate.
The requirement works to ensure CAFOs and family farms don't get themselves into
trouble by growing so fast or large they lack a way to deal with their waste safely. Land
base requirements also prevent corporately-owned CAFOs from passing the majority of
their waste through "spreading agreements" onto irresponsible third parties.
There has also been a call for state-supported surface and groundwater monitoring,
water quality-base.d farm permits, and greater involvement of public health officials
during the permitting of CAFOs. Finally, some policymakers, primarily at the state
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level, have recently demanded an end to policies that tailor the overwhelming majority
of government subsidies, financing, and special programs for CAFOs so that safer small
family farms can start to get their fair share of the pie. While ultimately it may not be
possible to return to the successful decades of truce that existed before the emergence of
CAFOs, a concerted effort by policymakers and advocates on all sides just might
prevent the widespread, heated conflicts that have dominated recent years.
REFERENCES
Neil D. Hamilton.' "Right-To-Farm Laws Reconsidered: Ten Reasons Why Legislative
Efforts to Resolve Agricultural Nuisances May Be Ineffective." Drake Journal of
Agricultural Law. No.3, 1998. 103.
Steve J. Laurent. "Michigan's Right to Farm Law: Have Revisions Gone Too Far?"
Michigan State University Law Review. No. 213, 2002.
Iowa Supreme Court Case: Bormann v. Bd. of Supervisors. 584 N.W.2d 309. Iowa
1998.
Vermont's new 2004 Right to Farm law codified at Title 12, Chapter 195 (Nuisance
Suits Against Agricultural Activities), §§ 5751-5754.
www.1eg.state.vt.us/statutes/statutes2.htm
Grace Factory Farm Project
www.factoryfarm.org
Natural Resources Defense Council and Clean Water Network. "America's Animal
Factories: How States Fail to Prevent Pollution from Livestock Waste." 1998.
www.nrdc.orgasp
The Next American City Inc. © 2004 I

5

“

We are committed
to remaining in
agriculture, but
without the Marilla
PDR program, we
probably wouldn’t
have stayed in this
area because of the
development pressure.
We wouldn’t have
become involved with
the PDR program if
other farms hadn’t also
participated. We’re not
interested in being an
island of agriculture in

W

estern New York’s Erie County has a long-standing agricultural tradition. Blessed with fertile soils and a moderate lake
climate, Erie County farms produce an abundance of
products: milk, beef, poultry, greenhouse plants, vegetables
and fruits — including the juice grape farms along Lake Erie.
Farms are critical to Erie County’s economy and quality of life. More than 20
percent of the county’s land base is used for farming. Still, Erie County farms
are challenged by their “urban edge” location. From 1969 to 1996, Erie
County lost 27 percent of its farmland due mainly to sprawl from poorly
planned development.
At the same time, Erie County’s large urban and suburban population
benefits from its proximity to local farms. Erie County’s fresh fruits and
vegetables are sold at roadside stands, farm markets, stores and restaurants
throughout western New York. Local events and festivals draw millions of
people each year to celebrate agriculture.
Erie County Farms Support the Local Economy

Communities often fail to recognize the economic value of their farms. In 2000 alone, Erie
County farms sold more than $89 million in products. They also employed nearly 1,900
people. Several food-processing plants — including Sorrento Lactalis and Upstate Farms/
Bison Foods — are located in Erie County, where they are close to a source of raw
agricultural products. According to the United States Department of Commerce, county
food-processing businesses employed almost 6,100 people in 2000.
Farms also support many local businesses, including hardware and equipment dealers, feed
stores, trucking companies, veterinarians and other service providers. In 2000, Erie County
farmers spent more than $30.4 million on animal feed, new livestock, seeds, fertilizers and
petroleum products alone.

a sea of development.
Erie County Farmers Are Stewards of the Land

“

— Leonard Janiga,
Erie County Farmer

Farmers have been the stewards of Erie County land for generations. County farms
maintain scenic landscapes. They also protect wildlife habitat and guard environmentally
sensitive areas like meadows, woodlands, wetlands and streams. Farms are a major land use
in the county’s three main watersheds: Eighteen Mile Creek, Buffalo Creek and Cattaraugus
Creek. Watershed farms can help protect the region’s water quality by following soil and
water conservation plans, participating in New York’s Agricultural Environmental
Management (AEM) program and using environmentally sound farm practices.

For more information
about supporting
Erie County agriculture,
contact:
American Farmland Trust
6 Franklin Square, Suite E
Saratoga Springs, NY 12866
(518) 581-0078
neaft@farmland.org
www.farmland.org

Cornell Cooperative
Extension of Erie County
21 S. Grove St. Suite 240
East Aurora, NY 14052
(716) 652-5400
erie@cornell.edu
www.cce.cornell.edu/erie/erie.html

Erie County Agricultural and
Farmland Protection Board
c/o Erie County Department of
Environment and Planning
95 Franklin St.
Buffalo, NY 14202
(716) 858-8390
www.erie.gov/environment

Erie County Farm Bureau

What More Should We Do to Support Local Farms?
Erie County and its towns have already done a great deal to
strengthen agriculture, but more work must be done.
As a county, we should continue to:
• Recognize the importance of agriculture to the local economy and
environment
• Highlight agriculture in economic development efforts and land use plans
• Engage the Agricultural and Farmland Protection Board in important
county agricultural issues

As towns, we should:
• Reflect the importance of agriculture in comprehensive plans
• Develop farm-friendly land use policies and incentives
• Include farmers when reviewing local policies that may affect agriculture

As individuals, we should:
• Educate ourselves about local farms by taking farm tours or visiting farm
markets
• Support local farms by buying local farm products
• Be more understanding of farm practices and slow-moving farm vehicles
• Inform local, state and federal officials about the importance of supporting
farmland protection and farm viability initiatives

21 St. Grove St. Suite 260
East Aurora, NY 14052
(716) 652-5151
eriecofb@buffnet.net
www.nyfb.org/counties/erie/erie.htm

USDA Natural Resources
Conservation Service and
Erie County Soil & Water
Conservation District
50 Commerce Way
East Aurora, NY 14052
(716) 652-8480

Western New York
Land Conservancy
21 S. Grove St. Suite 120
East Aurora, NY 14052
(716) 687-1225
wnylc@wnylc.org
www.wnylc.org

American Farmland Trust is a private, nonprofit farmland conservation organization founded in 1980
to stop the loss of productive farmland and to promote farming practices that lead to a healthy environment.
Thanks to the Margaret L. Wendt Foundation and the members of American Farmland Trust for supporting this publication.
Thanks also to the Erie County Department of Environment and Planning, the Erie County Soil and
Water Conservation District and NY Farms! for providing photographs.
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County Right-to-Farm Ordinances in California:
An Assessment of Impact and Effectiveness
Matthew Wacker, Alvin D. Sokolow and Rachel Elkins1

W

hen first adopted by California local
governments in the 1980s, right-to-farm
ordinances were seen by many farm
leaders, real estate people, and public officials as an
easy response to the problem of urban growth
encroaching on adjacent farm operations. Such
measures have little regulatory effect, but seek to
reduce the opposition of urban neighbors to
commercial agriculture as a nuisance generator.
Most ordinances require that homebuyers who move
to parcels adjacent to or near working farms and
ranches be notified about the possible negative
impacts of agricultural activities. In this way, the
theory goes, new residentsespecially those
unfamiliar with rural livingwould effectively learn
about the realities of modern farming and would be
less inclined to complain, or even go to court, about
sprays, dust, odors, noise and other aspects of
agricultural activities. The normal practices of
farmers and ranchers would thus be protected.
The local ordinances are now widespread throughout
Californias agricultural regions. About 40 counties

and 50 cities currently have these measures. Despite
their popularity, questions are frequently raised about
the effectiveness of right-to-farm ordinances in
protecting agricultural operations and reducing farmurban edge conflicts. The two principal reasons are:
(1) considerable variation in implementation from one
jurisdiction to another, and (2) the generally benign
and undemanding character of disclosure
requirements, as compared to the more stringent
regulatory tools of zoning, buffers, and subdivision
review.
This assessment is based on a comparative study of
county-adopted ordinances and their implementation
in 15 agricultural counties2 located in Central Valley
and coastal regions3 . (This study does not cover
city ordinances which apply just to areas within
incorporated boundaries.) We examined each of
the county ordinances and conducted phone
interviews with about 40 knowledgeable local
persons, including agricultural commissioners, county
planners, agricultural (Farm Bureau) leaders, real
estate representatives, and UC Cooperative
Extension staff.

Matthew Wacker is a graduate student in the Department of City and Regional Planning and Department of Environmental
Science, Policy, and Management at UC Berkeley; Al Sokolow is a Cooperative Extension Public Policy Specialist in the
Department of Human and Community Development at UC Davis; and Rachel Elkins is a Cooperative Extension Farm
Advisor in Lake County, California.
2
The counties are Butte, Colusa, Fresno, Mendocino, Merced, Monterey, Napa, San Benito, San Joaquin, Solano, Sonoma,
Stanislaus, Sutter, Tulare, and Yolo.
3
The project was funded by an internship grant from the California Communities Program at UC Davis, and was initiated at the
request of agricultural and other leaders in Lake County. This report benefits from suggestions made by several outside
reviewers, including a county ag commissisoner and staff attorneys of the CFBF.
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Following a description of ordinances, this Issues
Brief summarizes local perceptions about the
performance of the ordinances in the 15 sample
counties and then examines in greater detail the
provisions that deal with grievance procedures and
disclosure requirements.

Box 1

Common Ordinance Provisions
Statement of Purpose
Generally a policy statement outlining the intent
of the ordinanceto preserve agricultural
operations, promote a good-neighbor policy
between farm and other landowners, or to affirm
the countys commitment to agriculture as a
component of the local economy.

Origins and Content
As a tool to protect farmers from nuisance lawsuits
by neighbors, right-to-farm ordinances have existed
for almost 40 years in the United States. Local
ordinances in California date from the early 1980s.
Although they fall within the regular police powers
(the ability to regulate) of county and city
governments, the local measures were partly
stimulated by passage in 1981 of a state statute (Sect.
3482.5 of the California Civil Code) that declares
that a farm in operation for more than three years is
not to be considered a nuisance due to changed
conditions (urbanization) in the area. In 1989 the
legislature went further by allowing counties and
cities to require realtors to disclose to property
buyers particular conditions of the property, including
the possible negative impacts of nearby farming
(Civil Code Section 1102.6a). The California Farm
Bureau prepared a model right-to-farm ordinance
at about that time, and most counties and cities have
since followed the model language in adopting their
own ordinances.

Definitions
For legal clarity, an agricultural operation is defined
according to the state code. Farmland is defined
by location in an agricultural zone; a few counties
define it more broadly as land that currently or
potentially supports active agricultural operations.
Nuisance
Usually a reference to the state code that prohibits
a nuisance finding if the agricultural operation is
conducted according to established farming
practices, has existed at the same location for more
than three years, and does not infringe upon a public
right-of-way. Some counties reduce the time
requirement to one year.
Disclosure
A requirement that a potential purchaser of
property near farming or the developer of
residential property in such an area be notified
of the impacts of the agricultural operation.

Most county right-to-farm ordinances thus have
similar contents. Four major provisions are common:
(1) a statement of purpose, (2) definitions of
agricultural operations and farmland, (3) limitation
on agricultural nuisances, and (4) agricultural
disclosure requirements. A few ordinances also
provide for a formal grievance procedure. Box 1
describes these ordinance provisions, and Box 2
(page 8) shows a sample disclosure requirement from
the Farm Bureau model.

Grievance Procedures

Formal procedures in some counties for
resolving complaints against agricultural
operations, usually involving mediation by a
committee whose organization and timing may
be specified.

Within this common framework, ordinances differ
from county to county in detail and added topics.
Disclosure provisions, for example, vary a great deal
according to when and how notification about nearby
agricultural conditions is supposed to be provided.
As adopted and sometimes changed by boards of

supervisorscounty legislative bodies ordinance
language is a product of local priorities and political
pressures.
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Perceived Impacts

language. An agricultural commissioner noted:

What do county officials and others say about the
operations and impacts of the right-to-farm ordinances
in their communities? In brief phone interviews, we
asked 40 persons in the 15 sample counties about their
understanding of the provisions of the local ordinance,
their perceptions of the impacts, benefits, and limitations
of the ordinance, and their views of how it related to
land use issues pertaining to the agricultural-urban edge.
Here is a summary of their comments about several
key aspects of the ordinances and their implementation.

It gives me a way to frame the discussion
between growers and residents....to try to
get people to talk as neighbors.
Often this meant that minor complaints could be
prevented from escalating into major issues and even
lawsuits.

A right-to-farm ordinance is not a substitute for
good land use planning.
Whatever its benefits, none of our respondents believed
that a right-to-farm ordinance was a technique for
determining land uses or defining urban-agricultural
edges. The ordinances are not regulatory tools; they
lack the planning and urban development power of
agricultural zoning, general plans, and subdivision
controls.

Right-to-farm ordinances are primarily
education tools.
The ordinances mainly serve to inform and educate
residents about the local value of agriculture, according
to the great majority of persons we interviewed. The
major intention is to tell homebuyers about the
consequences of locating in agricultural areas, but the
audiences of the information also include the community
at large and farmers themselves. The ordinances
generally seem to accomplish this purpose, although
their informational impacts vary by county and depend
on specific provisions and implementation. A county
agricultural commissioner and a Farm Bureau leader,
respectively, described the benefits in these terms:

Right-to-farm ordinances do not insulate
farmers from lawsuits nor do they provide
farmers with rights not already codified in
state law.

While a right-to-farm ordinance may serve to resolve
many small complaints, it will not prevent a farmer from
being sued over an agricultural practice, even one that
is covered under the ordinance as a normally accepted
farming practice. As a Farm Bureau representative
indicated, if a neighbor wants to sue a farmer over an
agricultural nuisance complaint, there is nothing a rightto-farm ordinance can do to prevent that action. We
also heard from local officials who believed the term
right-to-farm was a misnomer, wrongly implying that
farmers have all the rights and homeowners have none
in edge conflicts. One Farm Bureau leader suggested
agricultural awareness as a more appropriate label.

(The ordinance) reminds the public and
the Board of Supervisors that the county
wishes to preserve agriculture. It sets the
tone, raises awareness.
It puts buyers on notice that the county
values agriculture and there are certain
things they have to be prepared to accept.

Ordinances are a useful tool for county
officials who deal with complaints about
agricultural practices.

There is no clear evidence that the right-tofarm ordinances have reduced the volume of
litigation and complaints.

The local public officials we interviewed liked that
the ordinances asserted as a policy matter the
importance of agriculture in their counties. This gave
county officials a firm factual basis on which to
respond to complaints from residential neighbors,
when combined with the nuisance and disclosure

Our respondents were not able to give us a definitive
answer to the question of whether lawsuits or other
complaints directed against agricultural practices in
their counties have decreased in number since the
ordinances were adopted. No one could detect a
decrease in litigation, although several respondents
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At least one county (San Joaquin) uses its agricultural
advisory committee for this purpose, although it is
not designated in the right-to-farm ordinance.

said they thought formal complaints to county bodies
had declined, but without providing specific
information. In fact, lawsuits on agricultural
nuisances in California have been rare, whether
before or after the appearance of right-to-farm
ordinances. Respondents in only six of our 15 sample
counties could recall such cases. According to staff
attorneys for the California Farm Bureau Federation,
only one farm nuisance suit has been decided by a
California appellate court in recent years, and that
case involved farm operators as both plaintiff and
defendant.

The formal mediation bodies in the six counties have
had little work. Respondents in only two of the
counties could recall instances of committee activity
in recent years. Solanos group last handled a
complaint in 1994, one involving a noisy diesel pump.
The committee in Yolo has had only one case, also a
noise issue, since it was established in 1991.
Complaints from residential neighbors about
agricultural practices actually are more frequent then
these committee records suggest. They are handled
and usually resolved in the course of the routine
business of county departments. Most come to the
agricultural commissioners because of their heavy
involvement in the agricultural sector through the
regulation of chemical use on farms. In the process
of dealing with objections to the pesticide spray
practices of particular farmers, the commissioners
also pick up complaints about noise, dust, odor, and
other nuisances. The standard approach is to resolve
these complaints through informal methods. One
agricultural commissioner explained:

County governments exercise little oversight
over the implementation of ordinances.
While boards of supervisors enact and revise rightto-farm ordinances, county governments pay little
attention to how their provisions are carried out.
Respondents were especially critical of the
implementation of disclosure requirements for real
estate transactions, which is left largely to realtors
and title companies. None of the county agencies
in our 15 sample counties regularly monitors this
process. When disclosure is applied to development
approvals or building permits, however, planning and
building departments are usually involved. A more
general comment about limited oversight concerns
the lack of coordination among different county
departments. At one time or another, the various
county agencies that may be involved in ordinance
creation, revision, and execution include the board
of supervisors, agricultural commissioner, planning
and building, assessor, county counsel, and sheriff.

A lot of my efforts in these issues go to
trying to get people to talk as neighbors
and work things out like most civilized
people should be able to. Often the urban
resident just wants to know whats going
on. When they hear a noise at night they
will know whats going on, or they will
know to close their windows at certain
times of the day to avoid sprays and dust.

Grievance Procedures, Formal and
Informal

Variations in Disclosure Requirements

Formal mediation procedures for handling complaints
against farm practices are found in the ordinances
of six (Colusa, Monterey, San Benito, Solano,
Stanislaus, Yolo) of the 15 counties we surveyed.
The grievance-handling bodies outlined in these
ordinances are either committees drawn from
citizens appointed by the board of supervisors, ex
officio bodies (agricultural commissioner, planning
director, etc.), or a combination of the two. The
exception in one county is the planning commission.

Most discussion about the performance of right-tofarm ordinances in individual counties is focused on
the disclosure requirements. How thoroughly
affected residents are informed about the
consequences of living near agricultural operations
depends on the audience and the manner in which
notices are distributed. According to the ordinances
we reviewed, there are three general approaches to
providing disclosure:
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§ In the annual tax bills sent to all or a portion
(typically just in unincorporated areas) of a
countys property owners;

recording. Sonoma and Napa counties have had
additional, unique components in their disclosure
programs. Sheriffs deputies in Sonoma distribute
pamphlets about county agriculture to residents,
while the Napa Farm Bureau has sent pamphlets to
new residents.

§ In connection with new development located near
agricultural activity, usually when subdivision or
parcel maps are approved or building permits are
issued by county government;

Two counties have substantially revised the
disclosure requirements in their right-to-farm laws
in recent years. In 1994 the Monterey County Board
of Supervisors eliminated entirely the disclosure
provisions of its ordinance, at the urging of the local
real estate industry. On the other hand, the Sonoma
County Board of Supervisors in 1999 added
disclosure requirements for both development
actions and real estate transactions to the original
tax bill provision, primarily at the request of the local
Farm Bureau.

§ As part of a real estate transaction in which
residential or other property located near agricultural activity is sold, generally at the time
escrow is closed signifying the completion of the
purchase.
The notified audience differsa countywide one
composed of all or many property owners in the case
of tax bill statements, primarily developers or builders
in the instance of development-related notification,
and new purchasers of property in the case of real
estate transactions. Likewise, the location or degree
of responsibility within county government for
administering these processes varies. Assessors
offices send out the annual property tax bills and
planning and building departments manage
development approvals and building permits. For
notification through property sales, however, there
is no clear county government involvement or
oversight. In these cases realtors and title companies
handle agricultural disclosures as part of their normal
process of working with sellers and buyers to
complete transactions.

Illustrated here are the ongoing differences between
the views of real estate and farm interests in many
agricultural counties over the extent of disclosure
requirements. Farmers generally support strong and
mandated forms of notification as a way of heading
off problems with urban neighbors. Realtors, on the
other hand, generally see required notification as
discouraging potential home sales and adding to their
paperwork burdens, and so prefer minimal or nonmandated disclosure provisions. In at least six of
the sample counties, according to respondents, the
local real estate industry successfully opposed more
detailed or stronger disclosure provisions when the
ordinances were first adopted or at later times when
changes were proposed. Some title companies also
have been reluctant to get involved in the disclosure
process because of perceived procedural burdens.

Ordinances also differ in whether or not they require
that the developer/builder or purchaser sign the
disclosure notice and it is recorded in the county
recorders office as a designation attached to the
property deed. Recordation provides a formal record
of the disclosure and ensures that the information
will be transmitted to future buyers of the property
through the title search process.

The concerns revolve largely around how disclosures
are inserted into real estate transactions. Several
of the county officials we interviewed worried about
the lack of county government oversight over the
private actions of realtors and title companies. A
few respondents, however, noted that realtors were
obligated under state law and their licenses to
disclose such information in the case of other
property-related conditions such as potential
hazards. They suggested that even in the absence
of local ordinance requirements, many realtors would

As Table 1 (page 7) shows, the 15 county ordinances
we reviewed vary greatly in the mix of disclosure
methods used. Most employ only one or two of the
methods, although recordation is required by 10 of
the ordinances. All three approaches are used by
three sample countiesNapa, Stanislaus, and
Sonoma, with Napa and Sonoma also requiring
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voluntarily reveal to property buyers the nature of
nearby agricultural operations as legal protection
against future lawsuits from dissatisfied homebuyers.
This seems to be the case in Lake County where
most realtors use disclosure statements when selling
residential properties in rural areas, although few
seem to be aware of a county requirement for
agricultural notices.

An effective ordinance is one that fully informs both
directly affected parties and the community at large
about the importance of maintaining productive
agriculture in the face of urban growth. For
homeowners and other residents in edge areas,
those considering purchase and those already living
there, this means acquiring a full appreciation of
the consequences of residing next to commercial
farm operations that from time to time generate
noise, dust, odor, and other negative effects.
Prospective home buyers then can consider the
pertinent tradeoffs, weighing the negative impacts
against the scenic, cost, and other benefits of living
in the rural community.

Timing is also an issue in the adequacy of agricultural
disclosures in real estate sales. Disclosures are
usually provided at the completion of a transaction,
when escrow is closed. Many of our respondents
said this was too late in the transaction for new
information to have much impact, since it comes some
time after the basic decision to buy has been made.
The impact of the information is further diluted by
the numerous other documents purchasers must read
and sign at this stage, making it difficult to highlight
the importance of the agricultural disclosure. Noted
an agricultural commissioner:

Right-to-farm ordinances are a limited answer to
the problems of conflict and incompatible land uses
at the agricultural-urban edge. The solution also
depends on other and more active measures,
especially the planning and design of urban
development that is sensitive to agricultural
operations and appropriate modifications in farm
practices at the edge. But as an informational
technique, the ordinances are an important part of
the overall strategy for achieving a more peaceful
coexistence of agricultural and urban neighbors. ■

People when they are buying real estate
are really stressed, and they dont pay much
attention to the disclosure. They have lots
of forms to look at.
As a result, other respondents said, some
homeowners who later come before county bodies
to complain about nearby agricultural nuisances have
to be reminded about the agricultural disclosure forms
they signed.
Conclusions
What makes for an effective county right-to-farm
ordinance? Judging from the comments of the
persons we interviewed in 15 counties, the key lies in
specific disclosure requirements and how they are
implemented. Formal grievance procedures are far
less essential, considering their limited use in the
counties that have them and the greater importance
of informal methods for resolving farmer-resident
conflicts.
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Table 1.
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County

Property Tax Bill

Development Approval

Real Estate Transaction

San Benito

Mailed annually to all
real property owners
in unincorporated
county.

Not required.

Required for all real property transfers.
Disclosure must be signed by buyer and
seller and recorded with the County
Recorder’s office. All leases must also
incorporate the disclosure statement.

Solano

Not required.

Not required.

Disclosure statement included with any
property deed and recorded with County
Recorder. Buyer/seller are not required to
physically sign disclosure statement.

Monterey

Not required.

Not required.

Not required.

Merced

Not required.

Notice required on all final parcel maps for
all parcels within 1000 feet of an ag zone
and dwelling unit over 500 square feet.
Acknowledgment required for building
permit.

Not required.

Tulare

Not required.

Signed disclosure between buyer and
seller.

Stanislaus

Mailed annually to all
real property owners
in unincorporated
county.

Notice must be recorded for all
parcel/subdivision maps; notice provided to
all applicants for building permits; County
Recorder includes notice with any deed or
land sale contract.
Notice must be recorded for all
parcel/subdivision maps; notice provided to
all applicants for building permits; County
Recorder includes notice with any deed or
land sale contract.

San
Joaquin

Not required.

County provides building permit applicants
with copy of disclosure statement. Not a
condition of development approval.
Builder’s responsibility to deliver copy to
owner of building.

Not required.

Butte

Not required.

Acknowledgment must be signed and
recorded as a condition of obtaining a
building permit.

Not required.

Sutter

Not required.

Acknowledgment must be signed and
recorded as a condition of obtaining a building
permit.

Disclosure required between buyer and
seller. No form to sign.

Colusa

Not required.

Disclosure required on all building permits and Disclosure must be signed by buyer and
other development approval documents.
seller and recorded with the County
Recorder’s office.

Mendocino

Not required.

Acknowledgment must be signed and
recorded as a condition of obtaining a building
permit.

Disclosure required between buyer and
seller. No form to sign.

Yolo

One-time mailing.

County-prepared notice included with
preliminary title reports.

Not required.

Napa

Mailed annually to all
real property owners
in unincorporated
county.

Signed form filed with Planning Department for Disclosure required between buyer and
all subdivision approvals and development
seller. No form to sign.
permits.

Sonoma

Mailed annually to all
real property owners
in unincorporated
county.

Disclosure required for all development
Signed disclosure between buyer and
approvals and recorded with County Recorder. seller.

Fresno

Not required.

Notice must be filed with County Recorder for
subdivision map approvals.
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Signed disclosure between buyer and
seller.

Not required.

Box 2
8

Disclosure NoticeFarm Bureau Model Ordinance, Section 4 (b)
The County of

permits operation of properly conducted agricultural operations

within the County. If the property you are purchasing is located near agricultural lands or
operations or included within an area zoned for agricultural purposes, you may be subject
to inconveniences or discomfort arising from such operations. Such discomfort or
inconveniences may include, but are not limited to: noise, odors, fumes, dust, smoke,
insects, operation of machinery (including aircraft) during any 24 hour period, storage
and disposal of manure, and the application by spraying or otherwise of chemical fertilizers,
soil amendments, herbicides and pesticides. One or more of the inconveniences described
may occur as a result of any agricultural operation which is in conformance with existing
laws and regulations and accepted customs and standards. If you live near an agricultural
area, you should be prepared to accept such inconveniences or discomfort as a normal
and necessary aspect of living in a county with a strong rural character and an active
agricultural sector.
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Twenty Years of Farmland Protection -- by Jill Schwartz
--Northeast
The Northeast is a testing ground for farmland protection. For starters, Suffolk County, New York, created
the nation's first PACE program (referred to in the state as purchase of development rights, or PDR). It was
1974, a time when the county's farmers were beginning to feel the effects of sprawling development and
concern about a limited supply oflocal food was developing.
Massachusetts created a statewide PACE program three years later and the five other Northeastern states
eventually followed suit. This includes New York, which created its Agricultural and Farmland Protection
Program in 1992. The program, established as part of the 1992 Agricultural Protection Act, enabled
counties to create farmland protection strategies. The same 1992 act, which is heralded as one of the most
sweeping pieces of farmland protection legislation in the state, strengthened the state's agricultural districts
law and farmers' right to farm. In 1996, New York established a statewide PDRprogram with funding from
its environmental protection fund.
The farmland protection programs are a success. Two studies conducted by AFT in the late 1990s in
Vermont and Massachusetts concluded that the majority oflandowners who have sold their easements to
the states are satisfied with their decision. Most of them are using funding from the easement sale to make
environmental and economic improvements to their farming operations.
New York City set an example for the nation when it recognized the value of farmland in protecting water
quality. In the late 1990s, the city faced the choice of either building a new $5 billion filtration plant to
satisfy requirements of the federal Safe Drinking Water Act, or fmding another way to improve water
quality. The city chose farmland protection as the way to safeguard its drinking water supply. It earmarked
$35 million to fund the efforts of the Watershed Agricultural Council to assist farmers in implementing best
management practices, and $20 million to acquire agricultural conservation easements in the watershed.
AFT is working with the Council to develop its easement program.
The economic value of farmland was recognized in Connecticut in 1986, when AFT conducted its frrst Cost
of Community Services study in the town of Hebron. COCS studies, which have been duplicated in more
than 60 communities by AFT and other organizations, analyze the demands on public services by assessing
the fmancial contribution made by all land uses, including farmland. The studies show that farmland more
than pays its way in tax revenue because farmland's demand for services is low.
"I knew when we did the first COCS study we had something good to hang our hat on in terms offarmland
protection paying its way," says Wagner. "It quickly became apparent that you could use these studies in a
lot of places. "
COCS studies are particularly useful in the Northeast because property tax rates are higher than in most
other regions of the country. COCS studies help defend the need for use value assessment programs, which
assess farmland at its agricultural value instead of its value for developmeht.
Where will farmland conservation head in the next 20 years? "AFT, through its work with farmers,
environmentalists, policymakers and other partners, has protected more than a million acres of farm and
ranch land," says Grossi, "and this sets the stage for the tremendous challenge ahead."
Turn the page to read AFT's vision for the future of farmland protection in the 21 st century.
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