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Date:    April 5, 2011  
 
To:  Whatcom County Council 
 
RE:   Rural Element procedure 
 
FROM:  Karen N. Frakes   
 
 
In some of the recent public comments regarding the Rural Element, there has been a contention that the 
Council should be referring the matter back to the Planning Commission to address the changes proposed 
by the Council.  In looking at these suggestions more closely, I have discovered that there is a recent case 
that bears on this issue.  In Brinnon Group v. Jefferson County, et al., 159 Wn. App. 446,  245 P.3d 789 
(2011), Division II of the Court of Appeals discussed the requirements of RCW 36.70.430, a provision in 
the Planning Enabling Act that requires that, if the legislative body proposes changes to a planning 
commission recommendation on a comprehensive plan amendment, the matter must be referred back to 
the commission for at least one public hearing.  In reviewing that case (copy attached) and the pertinent 
statute, it is my opinion that the proposed comprehensive plan changes that are not a part of the original 
Planning Commission recommendation, should be referred back to the Planning Commission for a 
hearing.  The proposed zoning text and zoning map changes do not fall under the requirements of this 
provision and therefore can be the subject of a Council hearing, as opposed to a Planning Commission 
hearing.  In the Jefferson County case cited above, the Court, reading RCW 36.70.430 and RCW 
36.70A.035(2)(b)(i) together,  held that the draft EIS process cured the failure to refer the matter back to 
the commission. Unfortunately, we do not have that argument in this case as a DNS was issued. 
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Court of Appeals of Washington, 
Division 2. 

BRINNON GROUP, a Washington nonprofit corpo-
ration; and Brinnon MPR Opposition, a Washington 

nonprofit corporation, Appellants, 
v. 

JEFFERSON COUNTY; Statesman Group of Com-
panies Ltd.; Black Point Properties LCC; G.P. Byrkit; 

P & N Byrkit Family Trust; Palmer and Nancy 
Byrkit; William Kaufman; VF Manke Trust; Joan 
Manke; Charles and Judith Manke; Hal and Janice 

Richards; and State Department of Natural Re-
sources, Respondents, 

and 
Western Washington Growth Management Hearings 
Board, an administrative agency; Jefferson County; a 

political subdivision of the State of Washington; 
Pleasant Harbor Marina and Golf Resort, LLP; and 

Pleasant Harbor Marina, LLC, Respondents. 
 

Nos. 39071-0-II, 39491-0-II. 
Jan. 19, 2011. 

 
Background: Objector also filed complaint for con-
stitutional writ of certiorari against county, seeking to 
invalidate county ordinance permitting development 
of a master planned resort (MPR). Objector also filed 
petition for review of order of regional growth man-
agement hearings board, approving ordinance. The 
Superior Court, Thurston County, affirmed the order 
of the board, and objector appealed. The Superior 
Court, Clallam County, George Lamont Wood, J., 
dismissed objector's complaint for writ of certiorari, 
and objector appealed. Objector's appeals were con-
solidated. 
 
Holdings: The Court of Appeals, Penoyar, C.J., held 
that: 
(1) county did not violate public participation re-
quirements of Growth Management Act (GMA); 
(2) county did not violate public notice requirements 
of Planning Enabling Act (PEA); 
(3) environmental impact statement (EIS) complied 
with State Environmental Policy act (SEPA); and 
(4) objector had adequate remedy for alleged PEA 
violations, precluding issuance of writ of certiorari. 

  
Affirmed. 

 
West Headnotes 

 
[1] Zoning and Planning 414 1043 
 
414 Zoning and Planning 
      414II Validity of Zoning Regulations 
            414II(A) In General 
                414k1043 k. Comprehensive or general 
plan, validity. Most Cited Cases  
 

The Growth Management Act (GMA) provides 
counties with broad discretion to develop compre-
hensive plans, but a county's discretion is bounded by 
the goals and requirements of the GMA. West's 
RCWA 36.70A.010 et seq. 
 
[2] Zoning and Planning 414 1043 
 
414 Zoning and Planning 
      414II Validity of Zoning Regulations 
            414II(A) In General 
                414k1043 k. Comprehensive or general 
plan, validity. Most Cited Cases  
 

In reviewing a county's comprehensive plan un-
der the Growth Management Act (GMA) a regional 
growth management hearings board must find that a 
county complied with the GMA unless the party chal-
lenging the plan demonstrates that the county's action 
was clearly erroneous in view of the entire record 
before the board and in light of the GMA's goals and 
requirements. West's RCWA 36.70A.320(1). 
 
[3] Zoning and Planning 414 1343 
 
414 Zoning and Planning 
      414VII Administration in General 
            414k1335 Proceedings in General 
                414k1343 k. Administrative review. Most 
Cited Cases  
 

A county's action in approving a comprehensive 
plan is clearly erroneous, so as to warrant invalida-
tion by a regional growth management hearings 
board, if the board has a firm and definite conviction 
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that the county made a mistake. West's RCWA 
36.70A.320(1). 
 
[4] Zoning and Planning 414 1686 
 
414 Zoning and Planning 
      414X Judicial Review or Relief 
            414X(C) Scope of Review 
                414X(C)3 Presumptions and Burdens 
                      414k1684 Burden of Showing Grounds 
for Review 
                          414k1686 k. Regulations in general. 
Most Cited Cases  
 

In an appeal of a decision of a regional growth 
management hearings board reviewing a county's 
approval of a comprehensive plan under the Growth 
Management Act (GMA), the party appealing a deci-
sion has the burden of demonstrating the invalidity of 
the board's actions. West's RCWA 34.05.570(1)(a), 
36.70A.320(1). 
 
[5] Zoning and Planning 414 1746 
 
414 Zoning and Planning 
      414X Judicial Review or Relief 
            414X(E) Further Review 
                414k1744 Scope and Extent of Review 
                      414k1746 k. Review of local authority 
or lower court. Most Cited Cases  
 

In an appeal of a decision of a regional growth 
management hearings board reviewing a county's 
approval of a comprehensive plan under the Growth 
Management Act (GMA), the court of appeals sits in 
the same position as the trial court and applies the 
Administrative Procedure Act (APA) standards di-
rectly to the administrative record. West's RCWA 
34.05.570(1)(a), 36.70A.320(1). 
 
[6] Zoning and Planning 414 1621 
 
414 Zoning and Planning 
      414X Judicial Review or Relief 
            414X(C) Scope of Review 
                414X(C)1 In General 
                      414k1621 k. Regulations in general. 
Most Cited Cases  
 

In an appeal of a decision of a regional growth 

management hearings board reviewing a county's 
approval of a comprehensive plan under the Growth 
Management Act (GMA), a reviewing court defers to 
the county's planning action unless the action is 
clearly erroneous. West's RCWA 34.05.570(1)(a), 
36.70A.320(1). 
 
[7] Zoning and Planning 414 1213 
 
414 Zoning and Planning 
      414V Construction, Operation, and Effect 
            414V(A) In General 
                414k1211 Extrinsic Aids to Construction 
                      414k1213 k. Construction by board or 
agency. Most Cited Cases  
 
Zoning and Planning 414 1656 
 
414 Zoning and Planning 
      414X Judicial Review or Relief 
            414X(C) Scope of Review 
                414X(C)2 Additional Proofs and Trial De 
Novo 
                      414k1656 k. De novo review in gen-
eral. Most Cited Cases  
 
Zoning and Planning 414 1701 
 
414 Zoning and Planning 
      414X Judicial Review or Relief 
            414X(C) Scope of Review 
                414X(C)4 Questions of Fact 
                      414k1701 k. Validity of regulations. 
Most Cited Cases  
 

In an appeal of a decision of a regional growth 
management hearings board reviewing a county's 
approval of a comprehensive plan under the Growth 
Management Act (GMA), a court reviews the board's 
legal conclusions de novo, giving substantial weight 
to its interpretation of the statutes it administers, and 
reviews the board's findings of facts for substantial 
evidence. West's RCWA 36.70A.320. 
 
[8] Zoning and Planning 414 1698 
 
414 Zoning and Planning 
      414X Judicial Review or Relief 
            414X(C) Scope of Review 
                414X(C)4 Questions of Fact 
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                      414k1698 k. Substantial evidence in 
general. Most Cited Cases  
 

Substantial evidence, as required to support a 
finding of fact of a regional growth management 
hearings board on judicial review, is a sufficient 
quantity of evidence to persuade a fair-minded person 
of the correctness of the board's order. West's RCWA 
34.05.570(3). 
 
[9] Zoning and Planning 414 1182 
 
414 Zoning and Planning 
      414III Modification or Amendment; Rezoning 
            414III(B) Proceedings to Modify or Amend 
                414k1179 Notice and Hearing 
                      414k1182 k. Hearing or meeting in 
general. Most Cited Cases  
 

Public participation provisions of the Growth 
Management Act (GMA) did not require county, 
prior to adopting ordinance amending its comprehen-
sive plan to permit development of a master planned 
resort (MPR), to provide a public comment period 
additional to public comment period that had been 
provided by county planning commission in recom-
mending a proposed comprehensive plan amendment, 
since the substance of many of county's minor altera-
tions to commission's recommendation, including 
changes to text of amendment and to map of pro-
posed MPR, had appeared in draft environmental 
impact statement (EIS) prepared by commission. 
West's RCWA 36.70A.140, 36.70A.035(2)(b)(i). 
 
[10] Zoning and Planning 414 1182 
 
414 Zoning and Planning 
      414III Modification or Amendment; Rezoning 
            414III(B) Proceedings to Modify or Amend 
                414k1179 Notice and Hearing 
                      414k1182 k. Hearing or meeting in 
general. Most Cited Cases  
 

Planning Enabling Act (PEA) did not require 
county, prior to adopting text amendment to compre-
hensive plan to permit development of a master 
planned resort (MPR), to provide the exact language 
of the text amendment to the county planning com-
mission in order for commission to elicit comment on 
the language at a public hearing; commission, in rec-

ommending the plan amendment, had sufficiently 
described the proposed MPR's location, acreage, na-
ture of proposed improvements, number proposed 
units of housing. West's RCWA 36.70A.035(2)(b)(i), 
36.70.400, 36.70.430. 
 
[11] Zoning and Planning 414 1182 
 
414 Zoning and Planning 
      414III Modification or Amendment; Rezoning 
            414III(B) Proceedings to Modify or Amend 
                414k1179 Notice and Hearing 
                      414k1182 k. Hearing or meeting in 
general. Most Cited Cases  
 

Provision of Growth Management Act (GMA), 
that an additional opportunity for public comment is 
not required where a county's legislative body pro-
poses a change to a comprehensive plan amendment 
as long as the public had the opportunity to consider 
the proposed change in an environmental impact 
statement (EIS), applies to a county's planning proc-
ess as a whole even when the county incorporates 
procedures from the Planning Enabling Act (PEA) 
into its planning process. West's RCWA 36.70.010 et 
seq., 36.70A.035(2)(b)(i). 
 
[12] Zoning and Planning 414 1178 
 
414 Zoning and Planning 
      414III Modification or Amendment; Rezoning 
            414III(B) Proceedings to Modify or Amend 
                414k1178 k. Report or recommendation of 
board or officer. Most Cited Cases  
 

Failure of county planning commission chair to 
sign recommended map of master planned resort 
(MPR) at time that commission recommended that 
county adopt ordinance amending its comprehensive 
plan to permit development of the MPR did not vio-
late section of Planning Enabling Act (PEA) requires 
commission's approval to be recorded on the map and 
descriptive matter by the signatures of the chair and 
the secretary of the commission, since commission's 
failure to deliver a timely signed map to county did 
not prevent county from understanding commission's 
recommendation; commission chair signed the major-
ity recommendation, which had described the size, 
location, and nature of the MPR project, and a county 
staff report stated that commission had recommended 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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approval of the MPR proposal that appeared in the 
final environmental impact statement (EIS), which 
described project in great detail. West's RCWA 
36.70.400. 

3]
 
[1  Zoning and Planning 414 1178 
 
414 Zoning and Planning 
      414III Modification or Amendment; Rezoning 
            414III(B) Proceedings to Modify or Amend 
                414k1178 k. Report or recommendation of 

oard or officer. Most Cited Casesb   
 

ared by commission. West's RCWA 36.70A.035(1)

Failure of county planning commission chair to 
sign recommended map of master planned resort 
(MPR) at time that commission recommended that 
county adopt ordinance amending its comprehensive 
plan to permit development of the MPR did not vio-
late public participation requirements of Growth 
Management Act (GMA), since public had had effec-
tive notice of the MPR proposal at the time of the 
county's public hearing; county's adopted boundary 
map was consistent with maps that public had viewed 
in draft environmental impact statement (EIS) pre-
p . 

4]
 
[1  Zoning and Planning 414 1177 
 
414 Zoning and Planning 
      414III Modification or Amendment; Rezoning 
            414III(B) Proceedings to Modify or Amend 

              414k1177   k. Map. Most Cited Cases  
 

A 36.70A.070

Comprehensive plan land use designations map 
amended by county in adopting ordinance amending 
its comprehensive plan to permit development of a 
master planned resort (MPR) complied with section 
of Growth Management Act (GMA) requiring com-
prehensive plan to be an internally consistent docu-
ment that is consistent with future land use map, even 
though ordinance amended existing map to reflect an 
underlying designation of “MPR” on affected proper-
ties without contemporaneously amending compre-
hensive plan land use designations map in subarea 
plan of affected area; proposed MPR was a multiple-
phase development, county would be able to amend 
developer's map during future phase, and subarea 
plan stated that land use maps were for initial discus-
sion purposes only and did not constitute land use 
designation proposals. West's RCW , 

6.70A.080(2)3 ; WAC 365-196-500. 

5]
 
[1  Zoning and Planning 414 1159 
 
414 Zoning and Planning 
      414III Modification or Amendment; Rezoning 
            414III(A) In General 
                414k1158 Particular Uses or Restrictions 
                      414k1159 k. In general. Most Cited 
Cases  
 

t 
evelopment phase. West's RCWA 36.70A.070(1)

County, in adopting ordinance amending its 
comprehensive plan to permit development of a mas-
ter planned resort (MPR), did not violate section of 
Growth Management Act (GMA) requiring compre-
hensive plan to include a land use element for build-
ing intensities, even though county failed to include 
in comprehensive plan text amendment MPR's non-
residential building intensities; proposed MPR was a 
multiple phase development, and county could define 
commercial building intensities during a subsequen
d . 

6]
 
[1  Environmental Law 149E 689 
 
149E Environmental Law 
      149EXIII Judicial Review or Intervention 
            149Ek677 Scope of Inquiry on Review of 
Administrative Decision 
                149Ek689 k. Assessments and impact 

atements. Most Cited Casesst   
 

 the 
IS, de novo. West's RCWA 36.70A.280(1)(a)

A court reviews the adequacy of an environ-
mental impact statement (EIS), in other words, the 
legal sufficiency of the environmental data in
E . 

7]
 
[1  Environmental Law 149E 689 
 
149E Environmental Law 
      149EXIII Judicial Review or Intervention 
            149Ek677 Scope of Inquiry on Review of 
Administrative Decision 
                149Ek689 k. Assessments and impact 

atements. Most Cited Casesst   
 

A court assesses the adequacy of an environ-
mental impact statement (EIS) under the “rule of rea-
son,” under which an EIS is adequate when it pre-
sents decision makers with a reasonably thorough 
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discussion of the significant aspects of the probable 
environmental consequences. West's RCWA 
36.70A.280(1)(a). 

8]
 
[1  Environmental Law 149E 604(2) 
 
149E Environmental Law 
      149EXII Assessments and Impact Statements 
            149Ek598 Adequacy of Statement, Consid-
eration, or Compliance 
                149Ek604 Particular Projects 
                      149Ek604(2) k. Land use in general. 

ost Cited CasesM   
 

CWA 43.21C.030(c)(iii)

Environmental impact statement (EIS) prepared 
by county planning commission in recommending 
county adopt ordinance amending its comprehensive 
plan to permit development of a master planned re-
sort (MPR), contained sufficient reasonable alterna-
tives to proposed MPR, as required to comply with 
section of State Environmental Policy Act (SEPA) 
requiring EIS to include a detailed discussion of al-
ternatives to the proposed action; EIS proposed not 
allowing an MPR at all as well as two other alterna-
tives describing how development of golf course, 890 
units of housing, and commercial space along marina 
could be accomplished at a lower environmental cost 
despite occupying a larger footprint than proposed 
development. West's R ; 

AC 197-11-440W (5)(b). 

9]
 
[1  Environmental Law 149E 601 
 
149E Environmental Law 
      149EXII Assessments and Impact Statements 
            149Ek598 Adequacy of Statement, Consid-
eration, or Compliance 
                149Ek601 k. Consideration of alternatives. 

ost Cited CasesM   
 

 RCWA 43.21C.030(c)(iii)

For purposes of judicial review of the adequacy 
of an environmental impact statement (EIS) under the 
State Environmental Policy Act (SEPA), the required 
discussion of alternatives in an EIS is of major im-
portance, because it provides a basis for a reasoned 
decision among alternatives having differing envi-
ronmental impacts. West's ; 

AC 197-11-440W (5)(b). 

0]
 
[2  Environmental Law 149E 

 
149E Environmental Law 
      149EXII Assessments and Impact Statements 
            149Ek606 k. Effect of statement or other re-

uirements. Most Cited Casesq   
 

t. West's RCWA 43.21C.060

State Environmental Policy Act (SEPA) did not 
require county, in adopting ordinance amending its 
comprehensive plan to permit development of a mas-
ter planned resort (MPR), to cite a specific SEPA 
policy for each condition of approval in the ordi-
nance, but rather, county's citation of county ordi-
nance incorporating SEPA's legislative purposes as 
the basis for the county's exercise of authority was 
sufficien

606 

; WAC 197-11-
660(1). 

1]
 
[2  Appeal and Error 30 977(5) 
 
30 Appeal and Error 
      30XVI Review 
            30XVI(H) Discretion of Lower Court 
                30k976 New Trial or Rehearing
                      

 
30k977 In General 

                          30k977(5) k. Refusal of new trial. 
ost Cited CasesM   

 
 

 motion for reconsideration for abuse of discretion. 

2]

An appellate court generally reviews a denial of
a
 
[2  70(5)  Certiorari 73
 
73 Certiorari 
      73II Proceedings and Determination 
            73k70 Appeal or Other Proceedings for Re-
view 
                73k70(5) k. Scope and extent of review in 

eneral. Most Cited Casesg   
 

certiorari de novo. 
est's RCWA Const. Art. 4, § 6

An appellate court reviews a superior court's de-
cision to grant or deny a writ of 
W . 

3]
 

 [2  Certiorari 73 9
 
73 Certiorari 
      73I Nature and Grounds 
            73k9 k. Discretion as to grant of writ. Most 
Cited Cases  

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=149EXII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=149Ek598
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=149Ek598
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=149Ek604%282%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=149Ek604%282%29
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WAST43.21C.030&FindType=L&ReferencePositionType=T&ReferencePosition=SP_276b0000dd5f2
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=149EXII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=149Ek598
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=149Ek598
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=149Ek601
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WAST43.21C.030&FindType=L&ReferencePositionType=T&ReferencePosition=SP_276b0000dd5f2
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=149EXII
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=149Ek606
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=149Ek606
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=30XVI
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=30XVI%28H%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=30k976
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=30k977
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=30k977%285%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=30k977%285%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=73k70
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=73k70%285%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=73k9
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=73k9


245 P.3d 789 Page 6
159 Wash.App. 446, 245 P.3d 789 
(Cite as: 159 Wash.App. 446, 245 P.3d 789) 

 
A constitutional writ of certiorari is not a matter 

f right but, rather, is discretionary with the court. 
t. A  § 6

o
West's RCWA Cons rt. 4, . 
 
[24] Certiorari 73 4 
 
73 Certiorari 
      73I Nature and Grounds 

          73k4   k. Existence of other remedy in general. 
Most Cited Cases  
 
Certiorari 73 9 
 
73 Certiorari 
      73I Nature and Grounds 

          73k9   k. Discretion as to grant of writ. Most 
Cited Cases  
 

A superior court properly exercises its discretion 
to grant a writ of certiorari when no other adequate 
remedy at law is available and when the decision 
elow is arbitrary, capricious, or contrary to law. 

t. A  § 6
b
West's RCWA Cons rt. 4, . 
 
[25] Certiorari 73 4 
 
73 Certiorari 
      73I Nature and Grounds 

          73k4   k. Existence of other remedy in general. 
Most Cited Cases  
 

A constitutional writ of certiorari is unavailable 
if the reviewing court's power to grant relief from an 
agency order under the Administrative Procedure Act 

PA) will provide complete and full relief. West's (A
RCWA Const. Art. 4, § 6; West's RCWA 34.05.574. 
 
[26] Zoning and Planning 414 1343 
 
414 Zoning and Planning 
      414VII Administration in General 
            414k1335 Proceedings in General 

              414k1343   k. Administrative review. Most 
Cited Cases  
 
Zoning and Planning 414 15  75
 
414 Zoning and Planning 

      414X Judicial Review or Relief 
            414X(A) In General 
                414k1572 Nature and Form of Remedy 

                    414k1575   k. Certiorari. Most Cited 
Cases  
 

Regional growth management hearings board 
had jurisdiction to review county's alleged violation 
of Planning Enabling Act (PEA) in adopting ordi-
nance amending its comprehensive plan to permit 
development of a master planned resort (MPR), and 
thus objector had an adequate remedy for the alleged 
violation, precluding objector from obtaining consti-
tutional writ of certiorari to invalidate ordinance, 
even though Growth Management Act (GMA) gener-
ally limited board's authority to review a planning 
decision for compliance with GMA; board had juris-
diction to consider objector's arguments that county 
violated PEA's public notice requirements in the con-
text of objector's overall challenge to county's com-
pliance with GMA's blic particip ion require-
ments. 

pu at
CWA Const. Art. 4, § 6West's R ; West's 

RCWA 36.70.400, 36.70.430, 36.70A.140, 
36.70A.280(1). 
 
*793 Gerald Barclay Steel, Attorney at Law, Olym-
pia, WA, for Appellant. 
 
David W. Alvarez, Jefferson Co. Pros. Atty., Jeffer-
son Co. Courthouse, Port Townsend, WA, John T. 
Cooke, Alexander Weal Mackie, Perkins Coie LLP, 

eattle, WA, Christa L. ThompsonS , Atty. Gen. Ofc. 
ympia, WA, for Respondents. 

 
Nat. Res. Div., Ol

PENOYAR, C.J. 
¶ 1 In January 2008, Jefferson County (County) 

enacted an ordinance that amended its comprehensive 
plan to permit the development of a master planned 
resort (MPR) near Brinnon, Washington. Brinnon 
Group and Brinnon MPR Opposition FN1 challenged 
the ordinance by filing (1) a petition for review with 
the Western Washington Growth Management Hear-
ings Board (Board) and (2) a complaint for a consti-
tutional and statutory writ in Clallam County Supe-
rior Court. The Board concluded that the County's 
ordinance had complied with provisions of the 
Growth Management Act (GMA), chapter 36.70A 
RCW; the Planning Enabling Act (PEA), chapter 
36.70 RCW; and the State Environmental Policy Act 
(SEPA), chapter 43.21C RCW. Thurston County 
Superior Court affirmed the Board's order. Clallam 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=73
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=73k4
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=73k4
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=73k9
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=73k9
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=73
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=73k4
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=73k4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1335
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1343
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=414k1343
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414X%28A%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1572
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=414k1575
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WACNART4S6&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0401345701&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0407270901&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0407270901&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0223454801&FindType=h


245 P.3d 789 Page 7
159 Wash.App. 446, 245 P.3d 789 
(Cite as: 159 Wash.App. 446, 245 P.3d 789) 

County Superior Court dismissed the complaint for a 
constitutional and statutory writ after concluding that 
judicial review of the Board's decision offered 
Brinnon Group an adequate remedy to address its 
contentions that the County had violated the PEA. In 
this consolidated appeal, Brinnon Group appeals 
Thurston County Superior Court's affirmance of the 
Board's order and Clallam County Superior Court's 

ismissal of its complaint. We affirm the judgments 
f both s

 
FN1.

d
o uperior courts. 

 We refer to both appellants as 
“Brinnon Group.” 

 
FACTS 

I. BACKGROUND 
¶ 2 The GMA limits urban growth to designated 

urban growth areas. See RCW 36.70A.110(1).FN2 
Participating counties, however,*794 may allow an 
exception to this rule by authorizing an MPR. RCW 
36.70A.360(1). An MPR is “a self-contained and 
fully integrated planned unit development, in a set-
ting of significant natural amenities, with primary 
focus on destination resort facilities consisting of 
short-term visitor accommodations associated with a 

nge of developed on-site indoor or outdoor recrea-
tional fa
ra

cilities.” RCW 36.70A.360(1). 
 

FN2. The legislature has repeatedly 
amended the GMA, the PEA, and SEPA 
since Brinnon Group filed its petition for re-
view and complaint in early 2008. See, e.g., 
LAWS OF 2010, ch. 211; LAWS OF 2010, 
ch. 8; LAWS OF 2009, ch. 549. Because 
these amendments do not impact the present 
analysis, we cite to the current versions of 

f Port Townsend. The County appar-
tly incorporated the subarea plan into its compre-

hens

al 
ehicle park, and other service-oriented businesses, 
ad

these statutes. 
 

¶ 3 In 2002, Jefferson County adopted the 
Brinnon Subarea Plan, which identified over 300 
acres south of Brinnon as a “conceptual” MPR loca-
tion. Administrative Record (AR) at 197. Brinnon is 
an unincorporated village near Highway 101 about 35 
miles south o
en

ive plan. 
 

¶ 4 The acreage that the County identified in the 
Brinnon Subarea Plan covered much of Black Point, 
an area of land that extends into Hood Canal immedi-
ately south of Pleasant Harbor. The acreage included 

multiple properties and owners. In the County's view, 
Black Point's existing “recreational and visitor sup-
port activities,” including two marinas, a recreation
v
m e the area appropriate for an MPR. AR at 900. 
 

¶ 5 The County's comprehensive plan and the 
county code include specific policies to guide MPR. 
development. See RCW 36.70A.360(4)(a) (requiring 
that counties adopt such policies before authorizing 
MPRs). Proposed MPR site owners must seek to 
amend the Comprehensive Plan Land Use Designa-
tions Map “prior to, or concurrent with an application 
for master plan review.” AR at 371; See also Jeffer-
son County Code (JCC) 18.15.126(3). Additionally, 
the amendment process should evaluate the pro-
posal's probable significant adverse impacts “even if 

e proposal is to be developed in phases.” AR at 
1.

procedures contained 
ithin [the PEA] and the Jefferson County develop-

 

 a proposed comprehensive plan 
endment and detailed maps of specific portions of 

 

th
37  
 

¶ 6 Significantly, for purposes of this appeal, the 
County's comprehensive plan also states that a com-
prehensive plan amendment must conform to the 
GMA's and the PEA's requirements. The County 
must process site-specific comprehensive plan 
amendments “pursuant to the 
w
ment regulations.” AR at 378. 

II. STATESMAN'S APPLICATION 
¶ 7 In March 2006, the Statesman Group of 

Companies, Ltd. (Statesman) applied for a site-
specific comprehensive plan amendment in order to 
develop an MPR on approximately 251 acres in the 
conceptual MPR area. Statesman's application in-
cluded language for
am
the proposed MPR. 

A. ENVIRONMENTAL IMPACT STATEMENTS 
¶ 8 On September 5, 2007, the County issued a 

draft Environmental Impact Statement (draft EIS) for 
the MPR project. The draft EIS identified two com-
ponents to Statesman's proposed MPR: (1) a 220+-
acre golf course and resort east of Highway 101 and 
south of Black Point Road, and (2) a 37+-acre marina 
and a maritime village east of Highway 101 and north 
of Black Point Road. Under the proposal, Statesman 
would redevelop the northern portion of the existing 
marina into a “Maritime Village” with stores, restau-
rants, and a pedestrian promenade and would retain 
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and refurbish the existing marina. AR at 1724. The 
draft EIS reduced the number of residential units 

om 1,270, the number in Statesman's application, to 
0

 addition to 15.2 acres of leased tidelands 
wned by the Department of Natural Resources 

(DN

n entitled “Summary of 
e *795 Proposal and Permitting Limitations,” 

w
 

yout, and composition of the proposal. 
Mandatory elements of any application shall in-

• 

 
• Marina side-37± acres upland and 15.2± acres 

• limits 

• 

 
f resort prop-

erties) as permanent residences, plus any units 

 
han 40% of resort units for long-

term tourist use (seasonal stays not to exceed 

 
• At least 50% of resort units in short-term 

• 
 

 (may be shifted to golf course side, but 
total permanent residences shall not exceed 84 

 
• Not more than 30% seasonal tourist, not to 

ort-term tourist pool 

• I e 

de-40% 

fr
89  units. 
 

¶ 9 The draft EIS acknowledged that Statesman's 
proposed MPR fit within the subarea plan's concep-
tual MPR boundary. The draft EIS noted that the 
proposed MPR consisted of property that Statesman 
owned in
o

R). 
 

¶ 10 Unlike Statesman's site-specific application, 
the draft EIS did not include a proposed text amend-
ment to the County's comprehensive plan. Instead, 
the draft EIS included a sectio
th

hich stated in relevant part: 

The drawings shown are conceptual, but any de-
velopment must substantially reflect the orienta-
tion, la

clude: 
 

Total acres 
 

• Golf side-220± acres 

tidelands 
 

Total units 890 project 
 

Golf side-739 units 
 

• 52 staff apartments 

• Not more than 68 units (10% o

transferred from the marina side 

• Not more t

six months) 

tourist pool 

 
Marine [sic] side-no more than 151 units 

• Not more than 16(10%) permanent resi-
dences

units) 

exceed six months 
 

• At least 60% in sh
 

mpervious surfac
 

• Golf side-20% 
 

• Marina si
 

AR at 1728. 
 

¶ 11 The draft EIS also included three alterna-
tives to Statesman's proposal in order to comply with 
SEPA. See RCW 43.21C.030(c)(iii). The “no action” 
alternative would permit Black Point to develop un-
der current zoning regulations while the other two 
alternatives-the Brinnon Subarea Plan alternative and 
the hybrid alternative-would permit the MPR to de-
velop on the full 310 acres that the subarea plan iden-
tified. Properties outside the areas of Statesman's 
proposal would develop at urban resort densities un-

er the Brinnon Subarea Plan alternative and at rural 
resid

dressed numer-
us other issues such as landscaping, tree removal, 

prot

d
ential densities under the hybrid alternative. 

 
¶ 12 The County published a “Notice of Intent to 

Amend Comprehensive Plan” and ultimately received 
413 written comments. AR at 1363. Of those indi-
viduals expressing an opinion, 127 favored the MPR 
and 112 opposed it. Brinnon Group submitted written 
comments in opposition, requesting that the County 
authorize fewer than 890 residential units, reduce the 
golf course from 18 to 9 holes, and preserve 50 per-
cent (instead of 35 percent) of the land's natural 
space. Brinnon Group's comments ad
o

ecting water sources, and traffic. 
 

¶ 13 On November 21, the County published a 
notice in the local newspaper that the Board of 
County Commissioners (BOCC) would hold a public 
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hearing on December 3 to consider the MPR com-
prehensive plan amendment. The notice informed the 

ublic to contact the Community Development De-
art

 Statement (final EIS). The 
nal EIS included the County's responses to the writ-

 

ion's chairman and secre-
ry did not sign the Commission's recommended 

rd plats and allow infrastruc-
re construction. In phase five, the County would 

an proposal. Second, section two of the 
rdinance added the following text to the comprehen-

 

ng, and 
a community center. The overall residential con-
st

e MPR boundary map that the BOCC 
tached to the approved ordinance into the compre-

hens

on.

p
p ment “[f]or further information.” AR at 1555. 
 

¶ 14 On November 27, the County issued the fi-
nal Environmental Impact
fi
ten public comments. 

B. AMENDMENT TO COMPREHENSIVE PLAN 
¶ 15 On November 28, a majority of the Plan-

ning Commission (the Commission) voted to recom-
mend to the BOCC that it approve the proposed com-
prehensive plan amendment. The Commission's 
chairman signed the majority recommendation. The 
Commission's recommendation included seven con-
ditions and a map that explicitly referenced these 
seven conditions in a descriptive box. The Commis-
sion's map divided the proposed MPR into four cate-
gories (marina, open space, resort district, and tourist 
commercial). The Commiss
ta
map until January 8, 2008. 
 

¶ 16 After a public hearing before the BOCC, 
County staff informed the BOCC in a Powerpoint 
presentation that MPR development would occur in 
five phases. In phase *796 one, the County would 
amend the comprehensive plan and create environ-
mental impact statements. In phase two, the County 
would adopt relevant zoning regulations and devel-
opment agreements, including land use and density 
requirements. In phase three, the County would proc-
ess development permit applications. In phase four, 
the County would reco
tu
issue building permits. 
 

¶ 17 On January 28, 2008, the BOCC enacted 
Ordinance 01-0128-08. For purposes of this appeal, 
the ordinance amended the County's comprehensive 
plan in three significant ways. First, section one of 
the ordinance amended the Comprehensive Plan 
Land Use Designations map to reflect an underlying 
land use designation of MPR for parcels included in 
the Statesm
o
sive plan: 

Early in 2008, Jefferson County designated a new 

Master Planned Resort (MPR) in Brinnon. The new 
Master Planned Resort is 256 acres in size and in-
cludes the Pleasant Harbor and Black Point areas. 
The Marina area is existing and would be further 
developed to include additional commercial and 
residential uses such as townhouses and villas. The 
Black Point area of the new resort would include 
new facilities such as a golf course, a restaurant, a 
resort center, townhouses, villas, staff housi

ruction would not exceed 890 total units. 
 

AR at 1638. Third, section five of the ordinance 
incorporated th
at

ive plan. 
 

¶ 18 Ordinance 01-0128-08 also placed 30 con-
ditions on the MPR development in finding 63. These 
conditions included identical or slightly altered ver-
sions of the seven conditions that the Commission 
included in its November 28 majority recommenda-

FN3ti  The BOCC stated that it adopted these condi-
ons pur

 
ti suant to SEPA and its general police powers. 

FN3. Specifically, condition 1 is found in 
finding 63a, condition 2 is in finding 63c, 
condition 3 is in findings 63e and 63f, con-
dition 4 is in finding 63h, condition 5 is in 
finding 63j, condition 6 is in finding 63s, 

III. 

etition for review 
ith the Board in order to address the County's al-

lege

and condition 7 is part of findings 63n-r. 
 

BRINNON GROUP'S CHALLENGES TO THE 
ORDINANCE 

¶ 19 Brinnon Group challenged the ordinance in 
two forums. On February 19, Brinnon Group filed a 
complaint for constitutional writ of certiorari and 
statutory writ of review in Clallam County Superior 
Court, asking the court to void the ordinance. The 
complaint, which named Statesman and the County 
as defendants, alleged that the County had failed to 
comply with the GMA's and PEA's requirements. 
Brinnon Group sought a constitutional writ of certio-
rari because it had “no other adequate remedy at law” 
to review the County's compliance with the PEA. 
Clallam Clerk's Papers (CCP) at 315. The complaint 
stated that Brinnon Group planned to exhaust its ad-
ministrative remedies by filing a p
w

d GMA and SEPA violations. 
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¶ 20 On March 19, Brinnon Group filed a peti-
tion for review with the Board, alleging that the 
County had failed to comply with the GMA and 
SEPA. The Board subsequently permitted Pleasant 
Harbor Marina and Golf Resort, LLP, the purchaser 
of the affected property, and Pleasant Harbor Marina, 
LLC, the purchaser of the affected marina, to inter-
vene in proceedings. In its opening brief, Brinnon 
Group argued that the County's non-compliance with 
specific PEA provisions violated the County's public 
participation program under the GMA because, as 
noted above, the County's comprehensive plan ex-

licitly states that the County must comply with the 

A. T

plied 
ith SEPA. With regard*797 to Brinnon Group's 

 

p
PEA when amending its comprehensive plan. 
 

HE BOARD'S DECISION ON THE PETITION 
FOR REVIEW 

¶ 21 On September 15, the Board entered an or-
der that the County had complied with the GMA 
when it enacted Ordinance No. 01-0128-08. The 
Board also concluded that the County had com
w
challenge involving the PEA, the Board noted: 

Compliance with the [PEA] is a matter outside the 
Board's jurisdiction.... However, [Brinnon Group] 
point[s] to a provision of the County Comprehen-
sive Plan which provides that the process for 
adopting site specific amendments to the Plan shall 
incorporate “the procedures contained within 
Chapter 36.70 RCW and the Jefferson County de-
velopment regulations.” ... While the Board does 
not have jurisdiction over Chapter 36.70 RCW, the 
[PEA], where the County has imposed the re-
quirements of the [PEA] upon itself as part of its 
process for adopting site specific plan amendments 
pursuant to RCW 36.70A.140, the Board has juris-
diction to review whether the County has complied 
with these provisions as a means of satisfying the 
G

e de-
il the Board's conclusions and analysis for each 

chal

e its SEPA challenge. On 
ne 30, 2009, the Thurston County Superior Court 

ITUTIONAL AND 
STA

e the court because Brinnon Group's petition 
efore the Board offered it an adequate remedy at 

law.

egal 
rocess is available to provide the relief of voiding 

the O

oceedings and 
ismissed its complaint with prejudice. In a memo-
a

 

n appeal of the [Board's] decision is es-
sentially the same as that available through the writ 

ess. 

 
[Brinnon 

Group has] an adequate remedy through appeal of 

MA's public participation program provisions. 
 

AR at 2613 (footnote omitted). The Board re-
jected Brinnon Group's interpretation of the PEA 
provisions at issue. The Board subsequently denied 
Brinnon Group's motion for reconsideration. W
ta

lenged issue in the relevant sections below. 
 

¶ 22 On November 10, Brinnon Group appealed 
the Board's final decision and order, and the Board's 
denial of its motion for reconsideration, to Thurston 

County Superior Court. Brinnon Group subsequently 
amended its appeal to includ
Ju
affirmed the Board's order. 
 
B. COMPLAINT FOR CONST

TUTORY WRIT BEFORE CLALLAM 
COUNTY SUPERIOR COURT 

¶ 23 Meanwhile, on August 12, 2008, before the 
Board had issued its final decision and order, States-
man moved to dismiss Brinnon Group's complaint in 
Clallam County Superior Court. Statesman argued 
that Brinnon Group's complaint was not properly 
befor
b

 
 

¶ 24 On September 22, after the Board had is-
sued its final decision and order, Brinnon Group 
moved to stay the Clallam County proceedings until 
judicial review of the Board's final decision and order 
had been completed. Brinnon Group also responded 
to Statesman's motion to dismiss, arguing that it did 
not have any other adequate remedy at law because 
“[it] seeks to void challenged Ordinance No. 01-
0128-08 from the beginning (void ab initio).” CCP at 
115. Brinnon Group asserted that “[n]o other l
p

rdinance from the beginning.” CCP at 115. 
 

¶ 25 On March 9, 2009, while Brinnon Group's 
appeal to Thurston County Superior Court was still 
pending, the Clallam County Superior Court denied 
Brinnon Group's motion to stay the pr
d
r ndum opinion, the trial court stated: 

The critical inquiry in the present case is whether 
appeal of the [Board's] decision to the Thurston 
County Superior Court provides [Brinnon Group] 
with an “adequate remedy[.”] While the requested 
reliefs may not be identical, i.e. invalidity versus 
void, the substantive relief available to [Brinnon 
Group] o

proc
 

.... 

Therefore, it is the Court's finding that 
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the [Board's] Final Order and Decision. 
 

CCP at 15, 17. 
 

r Court's dismissal of 
s complaint with prejudice.FN4

¶ 26 In this consolidated appeal, Brinnon Group 
appeals (1) Thurston County Superior Court's order 
affirming the Board's final decision and order and the 
Board's order denying its motion for reconsideration, 
and (2) Clallam County Superio
it  
 

FN4. Brinnon Group assigns 45 errors to the 
proceedings below and lists 12 “Major Is-
sues Before This Court.” Appellant's Br. at 
15. One alleged error challenges 13 of the 
Board's findings of fact; another challenges 
10 of the Board's conclusions of law. The 45 
alleged errors, including those challenging 
the Board's findings and conclusions, run the 
gamut from minor typographical errors to al-
leged legal errors which, if sustained, would 
support Brinnon Group's argument that the 
Board erred by failing to enter a finding of 
noncompliance or a determination of inva-
lidity. Rather than providing a “separate 
concise statement” of each alleged error, as 
RAP 10.3(a)(4) counsels, Brinnon Group 
discusses many of its assigned errors in 
lengthy footnotes that internally cross-
reference other sections and footnotes. We 
address Brinnon Group's “major issues,” 
leaving aside discussion of alleged errors 
which, if sustained, would not affect the 
case's outcome. 

 

CE, AND BUR-
DEN

*798 ANALYSIS 
I. JUDICIAL REVIEW, DEFEREN

 OF PROOF IN GMA CASES 
[1] ¶ 27 The GMA provides counties with broad 

discretion to develop comprehensive plans. King 
Cnty. v. Cent. Puget Sound Growth Mgmt. Hearings 
Bd., 142 Wash.2d 543, 561, 14 P.3d 133 (2000). A 
county's discretion, however, “is bounded ... by the 
goals and requirements of the GMA.” King Cnty., 
142 Wash.2d at 561, 14 P.3d 133. The GMA's goals 
include limiting urban growth to urban areas, reduc-
ing sprawl, encouraging economic development, re-
taining open space, enhancing recreational opportuni-
ties, conserving habitat and protecting the environ-
ment, developing recreational facilities, and encour-
aging citizen involvement in the planning process. 

CW 36.70A.020(1)R , (2), (5), (9), (10), (11). 
 

¶ 28 The Board adjudicates GMA compliance 
and may invalidate noncompliant comprehensive 
plans and development regulations. Lewis Cnty. v. W. 
Wash. Growth Mgmt. Hearings Bd., 157 Wash.2d 
488, 497, 139 P.3d 1096 (2006) (citing RCW 
36.70A.280, .302). The Board may also find that a 
county is not in compliance with the GMA's require-
ments and remand to enable the county to comply 
with the GMA's requirements. RCW 
36.70A.300(3)(b). 
 

[2][3] ¶ 29 The Board presumes that a county's 
comprehensive plan is valid upon adoption. RCW 
36.70A.320(1). Consequently, the Board must find 
that a county complied with the GMA unless the 
party challenging the plan demonstrates that the 
county's action was “clearly erroneous in view of the 
entire record before the board and in light of the 
[GMA's] goals and requirements.” Lewis Cnty., 157 
Wash.2d at 497, 139 P.3d 1096 (quoting RCW 
36.70A.320(3)); see also RCW 36.70A.320(2) (stat-
ing that a challenger has burden to demonstrate that a 
county's action is not GMA-compliant). A county's 
action is “clearly erroneous” if the Board has a firm 
and definite conviction that the county made a mis-
take. Thurston Cnty. v. W. Wash. Growth Mgmt. 
Hearings Bd., 164 Wash.2d 329, 340-41, 190 P.3d 38 
(2008). 
 

[4][5][6] ¶ 30 The Administrative Procedure Act 
(APA), chapter 34.05 RCW, governs judicial review 
of a growth board's actions. Thurston Cnty., 164 
Wash.2d at 341, 190 P.3d 38; see also RCW 
36.70A.300(5). Under the APA, “[t]he party appeal-
ing a board's decision has the burden of demonstrat-
ing the invalidity of the board's actions.” Thurston 
Cnty., 164 Wash.2d at 341, 190 P.3d 38; see also 
RCW 34.05.570(1)(a). In reviewing the Board's ac-
tions, “we sit in the same position as the trial court 
and apply the APA standards directly to the adminis-
trative record.” Suquamish Tribe v. Cent. Puget 
Sound Growth Mgmt. Hearings Bd., 156 Wash.App. 
743, 760, 235 P.3d 812 (2010) (quoting Superior 
Asphalt & Concrete Co. v. Dep't of Labor & Indus., 
112 Wash.App. 291, 296, 49 P.3d 135 (2002)), re-
view denied, No. 85085-2, ---Wash.2d ----, --- P.3d --
-- (Wash. Jan. 4, 2011). Thus, like the Board, we de-
fer to the county's planning action unless the action is 
“clearly erroneous.” See Quadrant Corp. v. Cent. 
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Puget Sound Growth Mgmt. Hearings Bd., 154 
Wash.2d 224, 238, 110 P.3d 1132 (2005); RCW 
36.70A.320(3); See also RCW 36.70A.3201. 
 

ve proceeding if we 
etermine, in relevant part, that: 

 

f the agency conferred by any provi-
sion of law; 

 
.... 

 
s erroneously interpreted or ap-

plied the law; [or] 
 

l evidence received by the court under this 
chapter. 

 
RCW 34.05.570(3)

¶ 31 Under the APA, we grant relief from the 
Board's order after an adjudicati
d

(b) The order is outside the statutory authority or 
jurisdiction o

(d) The agency ha

(e) The order is not supported by evidence that is 
substantial when viewed in light of *799 the whole 
record before the court, which includes the agency 
record for judicial review, supplemented by any 
additiona

. 
 

[7][8] ¶ 32 We review the Board's “legal conclu-
sions de novo, giving substantial weight to its inter-
pretation of the statutes it administers” and the 
Board's “findings of facts for substantial evidence.” 
Manke Lumber Co., Inc. v. Cent. Puget Sound 
Growth Mgmt. Hearings Bd., 113 Wash.App. 615, 
622, 53 P.3d 1011 (2002). Substantial evidence is a 
sufficient quantity of evidence to persuade a fair-
minded person of the correctness of the Board's or-
der. Thurston Cnty. v. Cooper Point Ass'n, 148 
Wash.2d 1, 8, 57 P.3d 1156 (2002). 

WITH 
ITS 

 
II. JEFFERSON COUNTY'S COMPLIANCE 

PUBLIC PARTICIPATION PROGRAM 
[9] ¶ 33 Brinnon Group first argues that the 

Board erred when it determined that the County 
complied with the public participation requirements 
of the GMA and the county code. See RCW 
36.70A.140; JCC 18.45.010(2). As part of its GMA 
claim, Brinnon Group argues that the County violated 
two PEA provisions. See RCW 36.70.400, .430. 

hese arguments fail. 
 
T

¶ 34 A county planning under the GMA must es-

tablish a “public participation program identifying 
procedures providing for early and continuous public 
participation in the development and amendment of 
comprehensive land use plans.” RCW 36.70A.140; 
accord RCW 36.70A.070 (“A comprehensive plan 
shall be ... amended with public participation as pro-
vided in RCW 36.70A.140.”) A county's procedures 
must provide for broad dissemination of proposals, 
opportunity for written comments, public meetings 
after effective notice, open discussion, communica-
tion programs, information services, and considera-
tion of and response to public comments. RCW 
36.70A.140; accord JCC 18.45.010(2). A county's 
inexact compliance with its established public par-
ticipation program and procedures, however, does not 
invalidate a comprehensive plan “if the spirit of the 
program and procedures is observed.” FN5 RCW 
36.70A.140. 
 

FN5. Brinnon Group, citing language from a 
service of process case, asks us to interpret 
compliance with “the spirit of the program 
and procedures” as meaning “substantial 
compliance.” Appellant's Br. at 38 (citing 
Weiss v. Glemp, 127 Wash.2d 726, 903 P.2d 
455 (1995)). We decline to do so. 

 

 amendment after the 
me for comment has passed: 

 

cal legislative body votes on 
the proposed change. 

 

t is not required under (a) of this subsec-
tion if: 

¶ 35 In a nutshell, Brinnon Group argues that the 
ordinance included significant “changes” from the 
Commission's recommendation and, therefore, the 
public should have been given the opportunity to 
comment on these “changes.” Importantly, however, 
the GMA does not always require additional public 
comment when a county's legislative body elects to 
consider a comprehensive plan
ti

(2)(a) Except as otherwise provided in (b) of this 
subsection, if the legislative body for a county or 
city chooses to consider a change to an amendment 
to a comprehensive plan or development regula-
tion, and the change is proposed after the opportu-
nity for review and comment has passed under the 
county's or city's procedures, an opportunity for re-
view and comment on the proposed change shall be 
provided before the lo

(b) An additional opportunity for public review and 
commen

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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onsid-
ered in the environmental impact statement; 

 
RCW 36.70A.035

(i) An environmental impact statement has been 
prepared under chapter 43.21C RCW for the pend-
ing resolution or ordinance and the proposed 
change is within the range of alternatives c

 (emphasis added). 
 

¶ 36 As we discuss in detail below, we agree 
with Statesman that the substance of many of the 
BOCC's minor alterations to the Commission's rec-
ommendation appeared in the draft EIS. Thus, under 
RCW 36.70A.035(2)(b)(i), we agree that no further 
opportunity for public comment was required for 
these alterations. We also conclude that Brinnon 
Group's remaining claims that the *800 County vio-

ted its public participation program lack merit. 

ME

la
 
A. COMPREHENSIVE PLAN TEXT AMEND-

NT 
[10] ¶ 37 Brinnon Group contends that the 

BOCC violated public participation requirements 
when it adopted the text amendment to the compre-
hensive plan. Brinnon Group relies primarily on two 
PEA provisions, RCW 36.70.400 and RCW 
36.70.430, to argue that the BOCC cannot adopt a 
text amendment without first providing the exact 
language of the text amendment to the Commission, 
which must then elicit comment on the language at a 

ublic hearing. 
 
p

1. Standard of Review 
¶ 38 In addition to the general GMA standard of 

review, we also review questions of statutory inter-
pretation de novo. Woods v. Kittitas Cnty., 162 
Wash.2d 597, 607, 174 P.3d 25 (2007). Our primary 
goal is to determine and give effect to the legislature's 
intent. Woods, 162 Wash.2d at 607, 174 P.3d 25. “[I]f 
the statute's meaning is plain on its face, then the 
court must give effect to that plain meaning as an 
expression of legislative intent.” Woods, 162 
Wash.2d at 607, 174 P.3d 25 (quoting Dep't of Ecol-
ogy v. Campbell & Gwinn, LLC, 146 Wash.2d 1, 9-
10, 43 P.3d 4 (2002)). 
 

2. PEA Requirements 
¶ 39 The legislature enacted the PEA in 1959 in 

order “to provide the authority for, and the proce-
dures to be followed in, guiding and regulating the 
physical development of a county.” RCW 36.70.010; 

LAWS OF 1959, ch. 201. The PEA includes proce-
dures to assist counties in planning for development, 
including procedures to establish planning commis-
sions, boards of adjustment, and comprehensive 
plans. See RCW 36.70.010, .030, .200, .320-.340; see 
also Durocher v. King Cnty., 80 Wash.2d 139, 143, 
492 P.2d 547 (1972). 
 

¶ 40 The legislature enacted the GMA over 30 
years later, and, as we noted above, the GMA like-
wise addresses issues of urban development, seeking 
among other things to limit sprawl and conserve open 
space. See RCW 36.70A.020(1), (9); LAWS OF 
1990, 1st Ex. Sess., ch. 17. Our Supreme Court has 
observed, therefore, that the PEA and the GMA are 
“two related statutes which should be ‘... read to-
gether to determine legislative purpose to achieve a 
harmonious total statutory scheme.’ ” Whatcom Cnty. 
v. Brisbane, 125 Wash.2d 345, 354, 884 P.2d 1326 
(1994) (internal quotation marks omitted) (alteration 
in original) (quoting Ellensburg v. State, 118 
Wash.2d 709, 713, 826 P.2d 1081 (1992)). 
 

[11] ¶ 41 Throughout this analysis, we are mind-
ful of our Supreme Court's observation that the GMA 
and the PEA must be read together rather than in iso-
lation. Thus, although the GMA-not the PEA-
includes the provision in RCW 36.70A.035(2)(b)(i) 
that an additional opportunity for public comment is 
not required where a county's legislative body pro-
poses a change to a comprehensive plan amendment 
as long as the public had the opportunity to consider 
the proposed change in an EIS, we conclude that this 
provision applies to a county's planning process as a 
whole even when the county incorporates procedures 
from the PEA into its planning process. To conclude 
otherwise would ignore the reality that these two 
statutes arise from a common purpose. Such an ap-

roach would create discord, not harmony. 
 
p

¶ 42 Turning to the specific PEA provisions at 
issue, Brinnon Group points out that, under the PEA, 
a majority of the county's planning commission must 
approve a comprehensive plan amendment. RCW 
36.70.400; see also RCW 36.70.020(4) (defining 
“[c]ommission”). The commission's approval “shall 
be by a recorded motion ... and the reasons for [the 
commission's] action and the motion shall refer ex-
pressly to the maps, descriptive, and other matters 
intended by the commission to constitute the ... 
amendment.” RCW 36.70.400. The commission's 
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approval “shall be recorded on the map and descrip-
tive matter by the signatures of the chair and the sec-

tary of the commission.” RCW 36.70.400re . 
 

¶ 43 The PEA also establishes that when the 
BOCC “considers a change in the recommendations 
of the planning agency to be necessary,” the BOCC 
may “initiate consideration” of a comprehensive plan 
amendment.*801 RCW 36.70.430. When the BOCC 
elects to “initiate consideration” of an amendment, 
the BOCC “shall first refer the proposed ... change ... 
to the planning agency for a report and recommenda-
tion.” RCW 36.70.430. Before the planning commis-
sion issues its report and recommendation, the com-
mission “shall hold at least one public hearing on the 
proposed ... change.” RCW 36.70.430; see also RCW 
36.70.440 (discussing the procedures for the BOCC's 

proval of the Commission's recommendation). 
 
ap

3. Board's Conclusion 
¶ 44 The Board rejected Brinnon Group's argu-

ment that the PEA prohibited the BOCC from adopt-
ing the text amendment without prior referral to the 
Commission. In the Board's view, RCW 36.70.430 
“[did] not require the exact wording of the text 
amendment to be included in the Planning Commis-
sion's recommendation.” AR at 2614. Because the 
text amendment's language “did not differ in sub-
stance from the site specific plan amendment de-
scribed in the [draft EIS] and the [final EIS] and the 
recommendation of the Planning Commission,” the 
Board determined that interested citizens had the op-
portunity to comment on the substance of the pro-
posal embodied in the text amendment. AR at 2614. 
Accordingly, the BOCC did not violate public par-
ticipation requirements by adopting the text amend-

ent. 
 
m

4. Text Amendment Analysis 
¶ 45 A plain reading of the PEA supports the 

Board's interpretation. RCW 36.70.400 does not re-
quire the Commission to recommend any specific 
amendatory language to the BOCC. Rather, the stat-
ute requires that the Commission refer to “descrip-
tive[ ] and other matters intended by the commission 
to constitute the ... amendment.” RCW 36.70.400. In 
other words, the Commission's job is to adequately 
describe the amendment's effects, not to draft its spe-
cific language. The Commission complied with RCW 
36.70.400 because its recommendation to the BOCC 
adequately described the MPR project as follows: 

“This proposed MPR rezone of 256 acres on Black 
Point in Brinnon would create 890 units of permanent 
and transient housing, an 18 hole golf course, and 
commercial space along the marina and at the golf 

urse.” AR at 1550. 
 
co

¶ 46 Brinnon Group characterizes the BOCC's 
adopted text amendment as a “change[ ] to the 
[Commission's] recommended MPR amendment.” 
Appellant's Br. at 39. Accordingly, in its view, RCW 
36.70.430 prohibited the BOCC from adopting the 
text amendment without first referring this “change” 
to the Commission for a public hearing and the 
Commission's subsequent report and recommenda-

on. 
 
ti

¶ 47 But whether the text amendment contains 
changes that require referral to the Commission under 
the language of RCW 36.70.430 does not entirely 
depend on the precise words that the amendment 
uses. The language of RCW 36.70.430 suggests that 
the legislature intended to require referral to the 
Commission only when the BOCC's changes or addi-
tions to the comprehensive plan prevented the public 
from a full opportunity to comment on the County's 
proposed action. Moreover, as we noted above, by 
adopting RCW 36.70A.035(2)(b)(i), the legislature 
signaled its intent to provide county legislative au-
thorities like the BOCC with greater flexibility in 
adopting proposed changes to their comprehensive 
plans. As long as these proposed changes appeared in 
the draft EIS, which the public may review and 
comment on, no additional opportunity for public 
comment is required. RCW 36.70A.035(2)(b)(i). 
Thus, in addressing Brinnon Group's claim, we must 
look not only at the Commission's recommendation 
and the BOCC's adopted text amendment, but also at 
the information that the County made available for 

ublic comment in the draft EIS. 
 
p

¶ 48 A fair comparison of the Commission's rec-
ommendation and the BOCC's text amendment illus-
trates that the BOCC's text amendment added only a 
few specific details to the Commission's general pro-
ject description. Significantly, every single one of 
these details, except a pronouncement that the 
County designated the MPR in 2008, was made 
available for public comment in the *802 draft 
EIS.FN6 Thus, the public had ample opportunity to 
comment on the specific details that the BOCC ulti-
mately included in the text amendment. We disagree, 
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therefore, that the County violated public participa-
tion requirements when it adopted the text amend-

ent. 
 
m

FN6. The following specific details appear 
in the BOCC's text amendment but not in 
the Commission's recommendation: 

 
County designated the MPR in 

2008; 
 

MPR includes the Pleasant Harbor 
area; 

 

ownhouses and villas” and staff 
housing; 

 

[t]he 
Black Point area of the new resort;” 

 
clude a res-

taurant and resort center; and 
 

• A community center will be built. 
 

ation 
in the BOCC's text amendment: 

 

lan proposal involves two 
components: 

 

 the property 
south of Black Point Road. 

 

or Marina 
and north of Black Point Road. 

 
.... 

 

using ... [a] 200-seat community 
center. 

 
AR at 1715, 1717, 1728. 

B. B

ded map. Appellant's Br. at 
2. This argument fails. 

 

• The 

• The 

• “Permanent and transient housing” will 
include “t

• Specified facilities, including the golf 
course and resort, will be located in “

• “Commercial space” will in

Compare AR at 1550 with AR at 1638. 
But the draft EIS contains information 
that is nearly identical to the inform

The Pleasant Harbor Marina and Gold Re-
sort Master P

• The Golf Course and resort located on 
the Black Point portion of

• The marina and Maritime Village adja-
cent to the current Pleasant Harb

The MPR for the Black Point [L]ands ... 
includes ... [a] championship 18-hole golf 
course ... [a] 60,000 square foot resort 

center ... [a] [r]estaurant and lounge with 
outdoor lanai ... [a] conference center and 
reception ... 462-two-story garden town-
homes ... 97-one level villas ... 52-unit 
staff ho

 
OCC'S MAP AMENDMENT 
¶ 49 Brinnon Group also contends that the 

BOCC violated public participation requirements 
when it added to the comprehensive plan an MPR 
boundary map that made “substantial changes” to the 
Commission's recommen
4

¶ 50 Brinnon Group observes that the BOCC's 
adopted map differs from the Commission's map in 
four ways: (1) the BOCC's map includes 15.2 acres 
of leased DNR tidelands, unlike the Commission's 
map; (2) the BOCC's map does not include four small 
parcels,FN7 each less than an acre in size, that are in-
cluded in the Commission's map; (3) the BOCC's 
map does not include marina, open space, resort dis-
trict, and tourist commercial designations, as the 
Commission's map does; and (4) the BOCC's map 
does not refer to the seven conditions, like the Com-

ission's map does. 
 
m

FN7. The parcels in question are the Stevens 
(0.6 acres), Dowd (0.4 acres), Voetberg (0.8 
acres), and DNR (0.2 acres) parcels at the 
MPR's northern tip. 

 

“except to add addi-
onal conditions.” AR at 2643. 

 

¶ 51 The Board did not specifically address this 
issue, but it did enter a finding, which Brinnon Group 
challenges on appeal, that the BOCC did not alter the 
Commission's recommendation 
ti

¶ 52 We conclude that the BOCC's minor ad-
justments to the Commission's map complied with 
the County's public participation program. First, the 
public had the opportunity to comment on the inclu-
sion of the DNR tidelands, which appeared in the 
draft EIS. Second, Statesman's application did not 
include the four small parcels that appeared in the 
Commission's map; thus, the BOCC's exclusion of 
these parcels was a corrective measure. Third, al-
though the BOCC's map does not include the Com-
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mission's land use designations, the County may add 
these designations at a later phase. Finally, the BOCC 
incorporated identical or slightly altered versions of 
the Commission's seven conditions into the ordinance 

 finding 63. 

C. IN

 additional conditions. This ar-
ument lacks merit. 

 

at
 

CLUSION OF CONDITIONS 
¶ 53 Brinnon Group argues that the BOCC made 

“substantial changes” to the Commission's recom-
mendation by adopting 30 conditions instead of the 7 
conditions that the Commission recommended. Ap-
pellant's Br. at 10 n.49. Brinnon Group maintains that 
the public should have had an opportunity to com-
ment on the BOCC's
g

¶ 54 The Board concluded that the BOCC's addi-
tional conditions did not violate the GMA's or the 
county code's public participation requirements. See 
RCW 36.70A.140; *803 JCC 18.45.010(2). The 
Board noted that the county code only requires the 
BOCC to hold an additional public meeting after its 
regularly scheduled public hearing if the BOCC de-
termines that a change to the Commission's amend-
ment recommendation is necessary. See JCC 
18.45.080(2)(b). The Board observed that the com-
prehensive plan amendment was “the first step of a 
five step process” and concluded that the conditions 
did not alter the Commission's recommendation ex-
cept to respond to public input about “how the project 
should be conditioned during subsequent phases of 

pproval.” AR at 2616-17. 
 
a

¶ 55 The BOCC's adoption of additional condi-
tions to guide the MPR development was not clearly 
erroneous. As the Board noted, these conditions 
guide future development. Many conditions are di-
rectly related to fostering GMA goals like encourag-
ing regional economic development, involving stake-
holders, conserving habitat, and protecting the envi-
ronment. See RCW 36.70A.020. Others are SEPA-
related, and, under SEPA, the County has specific 
authority to impose conditions on a proposed devel-
opment in order to “mitigate specific adverse envi-
ronmental impacts.” RCW 43.21C.060. SEPA does 
not require the County to remand these conditions for 

ublic comment. See RCW 43.21C.060p . 

N'S FAILURE TO SIGN MAP 
AM

 
D. COMMISSIO

ENDMENT 
[12] ¶ 56 Brinnon Group next argues that the 

Commission violated the PEA-specifically, RCW 
36.70.400-because the Commission's chair and secre-
tary failed to sign its recommended map until January 
8, over a month after the BOCC's public hearing. As 
we noted above, the PEA requires that the commis-
sion's approval “shall be recorded on the map and 
descriptive matter by the signatures of the chair and 
the secretary of the commission.” RCW 36.70.400. 
Brinnon Group characterizes this as a “fundamental 
error” that prevented the BOCC from “under-
stand[ing] the exact material that the [Commission] 
recommend[ed] for inclusion in the Comprehensive 

lan.” Appellant's Br. at 7 n.41. We disagree. 
 
P

¶ 57 The Board rejected this argument. The 
Board agreed that the Commission's failure to include 
a signed map did not “fulfill the exact requirement of 
RCW 36.70.400,” but the Board concluded that “this 
failure is not one that ‘renders' this comprehensive 
plan amendment ‘invalid’ as the County fully de-
scribed and referred to the [final EIS] map of the 
proposal that was consistent with the one eventually 

opted.” AR at 2623. 
 

not understand 
e Commission's recommendation. 

E. E

ad

¶ 58 We agree with the Board that the Commis-
sion's failure to deliver a timely signed map to the 
BOCC did not prevent the BOCC from understanding 
the Commission's recommendation. The Commis-
sion's chairman signed the majority recommendation, 
which described the size, location, and nature of the 
MPR project. A County staff report delivered to the 
BOCC stated that the Commission recommended 
approval of the MPR proposal that appeared in the 
final EIS. The final EIS describes the project in great 
detail. Thus, the record does not support Brinnon 
Group's argument that the BOCC did 
th
 

FFECTIVE NOTICE 
[13] ¶ 59 In a related argument, Brinnon Group 

argues that the County did not provide the public 
with “effective notice” of the Commission's map be-
cause the Commission's map was not “signed and 
available” to the public until January 8, after the 
BOCC stopped accepting public comments. Appel-
lant's Br. at 9 n.44. Brinnon Group suggests that this 
did not allow the public an adequate opportunity to 
prepare comments for the BOCC. Again, we dis-

ree. 
 
ag

¶ 60 The GMA's public participation require-
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ments include “notice procedures that are reasonably 
calculated to provide notice to ... affected and inter-
ested individuals ... of proposed amendments to com-
prehensive plans.” RCW 36.70A.035(1). The county 
code also mandates “public meetings after effective 

otice.” JCC 18.45.010(2). 
 

EIS maps, which the public 
w and commented on. 

 

n

¶ 61 In rejecting Brinnon Group's argument, the 
Board observed that the county code does not estab-
lish a time frame for when the Commission's recom-
mendation *804 must be publicly available. The 
Board also noted that the County's November 21 pub-
lished notice informed the public that it could contact 
the Community Development Department for “fur-
ther information.” AR at 2620. Although the Board 
described this notice as “less than ideal,” it concluded 
that “interested persons could obtain information 
about the [Commission's] recommendation after No-
vember 21, 2007.” AR at 2620. Finally, the Board 
determined that the Commission's signed map was 
consistent with the draft 
sa

¶ 62 We agree that the public had effective no-
tice of the MPR proposal at the time of the BOCC's 
public hearing. Brinnon Group's argument rests on its 
challenge to the Board's conclusion that the Commis-
sion's recommended map was inconsistent with the 
draft EIS maps that the County provided to the public 
for comment. Although Brinnon Group exhaustively 
details the minor differences between these maps, 
these differences do not support Brinnon Group's 
contention that the public lacked effective notice of 
the overall MPR proposal. As we detailed above, the 
BOCC's adopted boundary map is consistent with the 
maps that the public viewed in the draft EIS. Thus, 
the public had effective notice of the proposal that the 
BOCC adopted. Moreover, even assuming that the 
ordinance “changed” the proposed amendment, the 
County was not required to provide an additional 
comment period under RCW 36.70A.035(2)(b)(i) 
since the information in the draft EIS clearly re-

ected the BOCC's changes. 

SISTENCY IN THE COM-
PRE

fl
 
III. INTERNAL CON

HENSIVE PLAN 
[14] ¶ 63 Brinnon Group next argues that the 

BOCC created an internal inconsistency in the 
County's comprehensive plan because section one of 
the ordinance amended the existing Comprehensive 
Plan Land Use Designations Map to reflect an under-

lying designation of “MPR” on the affected proper-
ties without contemporaneously amending the 
Brinnon Comprehensive Plan Land Use Designations 

ap in the subarea plan. We disagree. 
 
M

¶ 64 Under the GMA, a comprehensive plan 
must be “an internally consistent document and all 
elements shall be consistent with the future land use 
map.” RCW 36.70A.070 (emphasis added). This re-
quirement means that differing parts of the compre-
hensive plan “must fit together so that no one feature 
precludes the achievement of any other.” WAC 365-
196-500.FN8 A comprehensive plan may include a 
subarea plan that is “consistent with the comprehen-

ve plan.” RCW 36.70A.080(2)si . 
 

FN8. When Jefferson County enacted the 
ordinance, this language appeared in a dif-
ferent chapter of the Washington Adminis-
trative Code. See former WAC 365-195-
070(7) (1992), repealed by Wash. State Reg-
ister. 10-03-085 (Feb. 19, 2010). 

A. B

 modification 
ould make the two maps consistent. 

B. I

nd Use Designations Map. 
ee WAC 365-196-500

 
OARD'S CONCLUSION 
¶ 65 The Board rejected Brinnon Group's argu-

ment. The Board, noting that the County “intends to 
employ a phased process” to develop the MPR, stated 
that the County would modify the Brinnon Compre-
hensive Plan Land Use Designations Map during the 
second phase of the development process, which in-
cludes zoning changes. The subsequent
w
 

NTERNAL CONSISTENCY ANALYSIS 
¶ 66 We agree with the Board that there is no in-

consistency between the Brinnon Comprehensive 
Plan Land Use Designations Map and the Compre-
hensive Plan Land Use Designations Map. As the 
Board recognized, the County can amend the Brinnon 
Comprehensive Plan Land Use Designations Map 
during the second phase. More importantly, however, 
the Brinnon subarea plan states, “[t]he land use maps 
provided are for initial discussion purposes only and 
do not constitute land use designation proposals.” AR 
at 1529. Because the land use designations on the 
Brinnon Comprehensive Plan Land Use Designations 
Map are only conceptual, they do not “preclude[ ] the 
achievement” of the MPR land use designation on the 
Comprehensive Plan La
S . 
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*805 IV. BUILDING INTENSITIES 
[15] ¶ 67 Brinnon Group argues that the County 

violated RCW 36.70A.070(1) by failing to include 
the MPR's non-residential building intensities in the 
comprehensive plan text amendment. RCW 
36.70A.070(1) states: 
 

lan, 
scheme, or design for each of the following ... 

 

nsities, 
and estimates of future population growth. 

 
We reject Brinnon Group's argument. 

A. B

Each comprehensive plan shall include a p

... [a] land use element designating the proposed 
general distribution and general location and extent 
of the uses of land.... The land use element shall 
include population densities, building inte

 
OARD'S CONCLUSION 
¶ 68 The Board concluded that the County did 

not violate RCW 36.70A.070(1). The Board stated 
that the comprehensive plan's “goals and policies” 
would control the MPR's development. AR at 2633. 
The Board also cited the County's multi-phase devel-
opment process and determined that the County 
would “define[ ] and limit[ ]” building intensities 

uring the County's subsequent phase. AR at 2633. 

B. B

d
 

UILDING INTENSITIES ANALYSIS 
¶ 69 As an initial matter, we note that the Com-

prehensive Plan Land Use Designations Map does, in 
fact, include land use designations and rural residen-
tial building intensities for the Black Point area. 
Thus, the County is not is violation of RCW 
36.70A.070(1)'s plain language that requires a 
county's comprehensive plan to include “[a] land use 
element designating the proposed general distribution 
and general location and extent of the uses of land .... 

clud[ing] building intensities.” 
 
in

¶ 70 We are not persuaded by Brinnon Group's 
argument that RCW 36.70A.070(1) also requires the 
comprehensive plan to specifically limit commercial 
building intensities. Here, the comprehensive plan 
amendment limits the MPR's size to 256 acres and 
lists the MPR's commercial structures. We agree with 
the Board that the County may define commercial 
building intensities during a subsequent development 
phase. We also note that the County's development 
regulations for the MPR, including those defining 
commercial building intensities, must be consistent 

with the comprehensive plan amendment. See RCW 
36.70A.040(3)(d), (4)(d). The amendment, therefore, 
restricts the scope of the MPR's development. 
Brinnon Group cites no authority to demonstrate that 
the County must include commercial building inten-
sities as part of its initial comprehensive plan 

endment. 
 

construction limita-
ons that the ordinance adopted. 

 

ance, only that the development 
rocess is ongoing. 

V. S

he Board that 
e County complied with SEPA. 

A. R

am

¶ 71 Further, the comprehensive plan contains 
policies called LNPs that limit the MPR's building 
intensities. LNP 24.5 and LNP 24.6 describe the resi-
dential and non-residential facilities allowed within 
the MPR. Under these policies, the MPR “shall con-
sist of predominantly short-term visitor accommoda-
tions,” but may include “some other permanent resi-
dential uses,” like staff housing and vacation proper-
ties. AR at 371. LNP 24.9 requires the MPR to con-
tain “sufficient portions of the site in undeveloped 
open space for buffering and recreational amenities to 
help preserve the natural and rural character of the 
area.” AR at 372. The building intensities that the 
County adopts during the subsequent phase must be 
guided by these policies and the 
ti

¶ 72 Essentially, Brinnon Group highlights prob-
lems that might result should the County fail, at a 
future date, to set commercial building intensities that 
are consistent with its comprehensive plan. These 
future theoretical problems do not demonstrate a flaw 
in the current ordin
p
 

EPA 
¶ 73 Brinnon Group further argues that the 

County violated SEPA by (1) issuing an inadequate 
final EIS that failed to include reasonable alternatives 
to Statesman's proposal, and (2) failing to cite a spe-
cific policy for each of the 30 conditions that the 
County included in the ordinance. Brinnon Group 
asks us to vacate the comprehensive plan amendment 
on these grounds. We agree *806 with t
th
 

EASONABLE ALTERNATIVES IN THE EIS 
¶ 74 Brinnon Group contends that the County's 

final EIS is inadequate as a matter of law because the 
alternatives considered in the final EIS do not attain 
the proposal's objectives at a lower environmental 
cost than the proposal. Brinnon Group argues that 
“[b]ecause both alternatives allow the Statesman 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WAST36.70A.070&FindType=L&ReferencePositionType=T&ReferencePosition=SP_f1c50000821b0
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WAST36.70A.070&FindType=L&ReferencePositionType=T&ReferencePosition=SP_f1c50000821b0
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WAST36.70A.070&FindType=L&ReferencePositionType=T&ReferencePosition=SP_f1c50000821b0
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WAST36.70A.070&FindType=L&ReferencePositionType=T&ReferencePosition=SP_f1c50000821b0
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WAST36.70A.070&FindType=L&ReferencePositionType=T&ReferencePosition=SP_f1c50000821b0
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WAST36.70A.040&FindType=L&ReferencePositionType=T&ReferencePosition=SP_d08f0000f5f67
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WAST36.70A.040&FindType=L&ReferencePositionType=T&ReferencePosition=SP_d08f0000f5f67
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000259&DocName=WAST36.70A.040&FindType=L&ReferencePositionType=T&ReferencePosition=SP_0bd500007a412


245 P.3d 789 Page 19
159 Wash.App. 446, 245 P.3d 789 
(Cite as: 159 Wash.App. 446, 245 P.3d 789) 

Proposal inside the project boundaries and then allow 
increased development outside the project bounda-
ries, neither alternative can be ‘at lower environ-

ental cost.’ ” Appellant's Br. at 49. We disagree. 
 
m

1. Standard of Review 
[16][17] ¶ 75 The Board has jurisdiction over pe-

titions claiming that a county's comprehensive plan 
actions are not SEPA-compliant. RCW 
36.70A.280(1)(a). We review an EIS's “adequacy”-
i.e., the legal sufficiency of the environmental data in 
the EIS-de novo. King Cnty. v. Cent. Puget Sound 
Growth Mgmt. Hearings Bd., 138 Wash.2d 161, 183, 
979 P.2d 374 (1999); Klickitat Cnty. Citizens Against 
Imported Waste v. Klickitat Cnty., 122 Wash.2d 619, 
633, 860 P.2d 390 (1993). We assess the EIS's ade-
quacy under “the rule of reason.” Citizens Alliance to 
Protect Our Wetlands v. City of Auburn, 126 
Wash.2d 356, 361, 894 P.2d 1300 (1995). An EIS is 
adequate under the rule of reason when it presents 
decision makers with a “reasonably thorough discus-
sion of the significant aspects of the probable envi-
ronmental consequences.” Residents Opposed to Kit-
titas Turbines v. State Energy Facility Site Evalua-
tion Council, 165 Wash.2d 275, 311, 197 P.3d 1153 
(2008) (quoting Klickitat Cnty. Citizens Against Im-
ported Waste, 122 Wash.2d at 633, 860 P.2d 390). 
We accord substantial weight to an agency's determi-
nation of EIS adequacy. See, RCW 43.21C.090; FN9 
accord King Cnty., 138 Wash.2d at 183, 979 P.2d 
374. 
 

FN9. Washington courts have not explored 
the interplay between the rule of reason and 
RCW 43.21C.090's principle of agency def-
erence. See RICHARD L. SETTLE, THE 
WASHINGTON STATE ENVIRON-
MENTAL POLICY ACT: A LEGAL AND 
POLICY ANALYSIS § 14.01[1][b], at 14-
22 (2009) (observing that Washington courts 
have never explained “how much, if at all, 
[RCW 43.21C.090] reduces the level of ju-
dicial scrutiny.”). 

 
2. EIS's Alternatives 

[18][19] ¶ 76 SEPA requires an EIS to include a 
detailed discussion of alternatives to the proposed 
action. RCW 43.21C.030(c)(iii). The required discus-
sion of alternatives “is of major importance, because 
it provides a basis for a reasoned decision among 
alternatives having differing environmental impacts.” 

Weyerhaeuser v. Pierce Cnty., 124 Wash.2d 26, 38, 
873 P.2d 498 (1994). EIS alternatives must “include 
actions that could feasibly attain or approximate a 
proposal's objectives, but at a lower environmental 
cost or decreased level of environmental degrada-

on.” WAC 197-11-440ti (5)(b). 
 

t attempt to do so at a lower envi-
nmental cost. 

 

¶ 77 At the outset, we note that the potential for 
alternatives with less environmental impact was 
somewhat limited in this case by the intensity of the 
proposed MPR development itself: 890 units of per-
manent and transient housing, an 18-hole golf course, 
and commercial space along the marina. Thus, any 
“reasonable alternative” had to allow this intense 
development bu
ro

¶ 78 The EIS proposed three alternatives. The 
first alternative, the no action alternative, did not al-
low for resort development at all. The County does 
not challenge the Board's conclusion that this alterna-
tive did not comply with WAC 197-11-440(5)(b) 
because it did not feasibly attain or approximate the 

roposal's objective. 
 

g Cnty.,

p

¶ 79 We conclude that the final EIS contains 
evidence that the other two alternatives, the Brinnon 
Subarea Plan and hybrid alternatives, could attain the 
proposal's objectives at a lower environmental cost 
despite occupying a larger footprint (310 acres) than 
Statesman's proposed MPR (256 acres). For example, 
the Brinnon Subarea Plan alternative would (1) make 
the resort more self-sustaining, which would reduce 
traffic trips; (2) add a sewer system to the marina, 
which would eliminate a septic system close to *807 
Pleasant Harbor; and (3) permit the drilling of wells 
further inland, thus reducing the possibility of salt 
water contamination. Although the final EIS contem-
plates greater environmental impacts than States-
man's proposal in some respects-for example, in-
creased impervious surfaces and increased develop-
ment intensity west of Highway 101-our Supreme 
Court has approved EIS alternatives that “present [ ] 
greater impacts in some areas, and fewer impacts in 
others.” Kin  138 Wash.2d at 185, 979 P.2d 
374.FN10 
 

FN10. In King County, the court considered 
the EIS for a proposed 2,250 unit housing 
development on a 1,000 acre parcel. 138 
Wash.2d at 172-73, 979 P.2d 374. The court 
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concluded that a less dense one-unit-per-
acre alternative was reasonable under WAC 
197-11-440(5)(b). 138 Wash.2d at 185, 979 
P.2d 374. Although the alternative “pre-
sented greater impacts in some areas,” it 
would develop 2,000 fewer residences, re-
quire 121 fewer acres of impervious surface, 
produce 45 percent less carbon monoxide, 
lead to less water consumption, and have a 
lower potential to alter groundwater flow 
than the proposed development. 138 
Wash.2d at 185, 979 P.2d 374. 

 
Brinnon Group suggests that King County 
articulates a rule that, for an alternative to 
be “reasonable” under SEPA, it must have 
“intermediary impacts” between the pro-
posal and the no action alternative. Appel-
lant's Reply Br. at 29 (quoting King Cnty., 
138 Wash.2d at 184, 979 P.2d 374). While 
the King County court indeed described 
the one-unit-per-acre alternative as “pre-
sent[ing] intermediary impacts” between 
the proposal and the no action alternative, 
the court approved the alternative because 
it had “fewer impacts” in some areas. 138 
Wash.2d at 184-85, 979 P.2d 374. 

 

its SEPA obligations under 
AC 197-1-440(5)(b). 

ITE SPECIFIC POLICIES IN 
THE

¶ 80 Additionally, we note that the final EIS de-
scribed in detail how the Brinnon Subarea Plan and 
hybrid alternatives would impact shellfish, water, 
shorelines, fish and wildlife, and critical areas, and 
described mitigation measures for each alternative. 
Finally, as the Board noted, Brinnon Group offered 
no evidence that the County failed to consider an 
alternative that achieved the proposal's objectives at a 
lower environmental cost. Because the final EIS pre-
sented the BOCC with sufficient information for a 
reasoned decision among alternatives having differ-
ing environmental impacts, we conclude that the 
County complied with 
W
 
B. FAILURE TO C

 ORDINANCE 
[20] ¶ 81 Brinnon Group relies on WAC 197-11-

660(1) to argue that the County violated SEPA by 
failing to cite a specific policy to justify the inclusion 
of each of the 30 conditions in the ordinance. 
Brinnon Group does not assign error to the inclusion 

f any of the conditions. This argument has no merit. 

 

o

1. Standard of Review 
¶ 82 We apply the APA's error of law standard to 

an agency's interpretation of a statute. Pub. Util. Dist. 
No. 1 of Pend Oreille Cnty. v. Dep't of Ecology, 146 
Wash.2d 778, 790, 51 P.3d 744 (2002) (citing RCW 
34.05.570(3)(d)). We interpret agency regulations as 
if they were statutes. Roller v. Dep't of Labor & In-
dus., 128 Wash.App. 922, 926, 117 P.3d 385 (2005) 
(quoting Cobra Roofing Serv., Inc. v. Dep't of Labor 
& Indus., 122 Wash.App. 402, 409, 97 P.3d 17 
(2004)). Under the APA's error of law standard, we 
determine the meaning of statutes and regulations de 
novo but give substantial weight to the agency's in-
terpretation of an ambiguous statute or regulation that 
falls within its area of expertise. See Pub. Util. Dist. 
No. 1 of Pend Oreille Cnty., 146 Wash.2d at 790, 51 
P.3d 744. 
 

2. BOCC's Conditions in the Ordinance 
¶ 83 A county may impose conditions on a pro-

posed development in order to “mitigate specific ad-
verse environmental impacts.” See RCW 43.21C.060; 
FN11 *808City of Olympia v. Drebick, 156 Wash.2d 
289, 301, 126 P.3d 802 (2006). Any mitigating con-
ditions must be stated in writing and based on poli-
cies, plans, rules, or regulations that the county has 
formally designated as a basis for exercising its sub-
stantive authority. RCW 43.21C.060; accord WAC 
197-11-660(1)(a), (b). Additionally, “[t]he decision 
maker shall cite the agency SEPA policy that is the 

asis of any condition.” WAC 197-11-660b (1)(b). 
 

FN11. RCW 43.21C.060 states in relevant 
part: 

 
Any governmental action may be condi-
tioned or denied pursuant to this chapter: 
PROVIDED, That such conditions or de-
nials shall be based upon policies identi-
fied by the appropriate governmental au-
thority and incorporated into regulations, 
plans, or codes which are formally desig-
nated by the agency (or appropriate legis-
lative body, in the case of local govern-
ment) as possible bases for the exercise of 
authority pursuant to this chapter. Such 
designation shall occur at the time speci-
fied by RCW 43.21C.120. Such action 
may be conditioned only to mitigate spe-
cific adverse environmental impacts 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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which are identified in the environmental 
documents prepared under this chapter. 
These conditions shall be stated in writing 
by the decisionmaker. 

 
¶ 84 Here, the BOCC included 30 conditions of 

approval in finding 63 of the ordinance. In doing so, 
the BOCC referenced JCC 18.40.770, a provision 
that incorporates SEPA's legislative purposes as the 
basis for the county's exercise of authority.FN12 The 
Board determined that the BOCC's reference to JCC 
18.40.770 was a sufficient citation to the SEPA poli-
cies under WAC 197-11-660. The Board concluded 
that WAC 197-11-660 did not require the County to 
“cite the supporting SEPA policy after each and 
every condition of approval.” AR at 2636. Brinnon 
Group acknowledges that the County cited to the 
county code in the ordinance but argues that the 
Board erred “by allowing citation to such a laundry 

st.” Appellant's Br. at 12 n.55. 
 
li

FN12. Specifically, finding 63 stated that the 
BOCC entered the conditions “pursuant to 
the authority that is granted the County leg-
islative authority under SEPA by RCW 
43.21C.060, WAC 197-11-660 and Jeffer-
son County Code 18.40.770.” AR at 1632. 
JCC 18.40.770(3)(b) appears in the article of 
the county code entitled “[SEPA] Imple-
mentation” and states in relevant part: “The 
county designates and adopts by reference ... 
as the basis for exercise of county authority 
pursuant to this article ... [t]he policies enu-
merated in RCW 43.21C.020.” 

 
¶ 85 The plain language of RCW 43.21C.060 

and WAC 197-11-660 supports the Board's interpre-
tation. Nothing in the plain language requires a gov-
ernmental entity to cite a specific SEPA policy for 
each mitigating condition that it imposes on a project. 
Rather, mitigation conditions must be based on “for-
mally designated” policies. RCW 43.21C.060; WAC 
197-11-660(1)(a). Here, the County based its written 
conditions on the general SEPA policies in RCW 
43.21C.020, a statutory section that the County 

opted by reference in JCC 18.40.770. 
 
ad

¶ 86 Brinnon Group relies on Levine v. Jefferson 
Cnty., 116 Wash.2d 575, 807 P.2d 363 (1991) to sup-
port its position. Levine is distinguishable, however, 
because it involved a situation where the county did 

not consider any identifiable policies in attaching 
mitigative restrictions to a building permit. 116 
Wash.2d at 581, 807 P.2d 363. Levine does not re-
quire the County to cite a specific SEPA policy for 

ch condition of approval in the ordinance. 

VI. 

ea
 

MOTION FOR RECONSIDERATION 
[21] ¶ 87 Brinnon Group assigns error to the 

Board's denial of its motion for reconsideration. We 
generally review a denial of a motion for reconsidera-
tion for abuse of discretion. Lilly v. Lynch, 88 
Wash.App. 306, 321, 945 P.2d 727 (1997). Here, the 

ial court's denial was proper. 
 
tr

¶ 88 Brinnon Group based its motion on WAC 
242-02-832(a) and (c), arguing that the Board made 
“[e]rrors of procedure or misinterpretation of fact or 
law” and “[c]lerical mistakes in the final decision and 
order.” Specifically, Brinnon Group argued that the 
Board erred when it concluded that (1) the Brinnon 
Subarea Plan and hybrid alternatives did not violate 
SEPA, (2) the County could modify the Brinnon 
Comprehensive Plan Land Use Designations map 
during the zoning phase, and (3) the PEA did not 
require the Commission to submit the exact wording 

f the text amendment to the BOCC. 
 

nd thorough” argument. See Ap-
ellant's Br. at 57. 

MISSAL OF BRINNON GROUP'S 
COM

rari.FN13

o

¶ 89 Our decision has addressed each of these 
arguments on the merits and concluded that the 
Board did not err in rejecting them. Thus, the Board 
properly exercised its discretion in denying Brinnon 
Group's motion for reconsideration. Accordingly, we 
decline to address Brinnon Group's extensive discus-
sion of whether its motion presented “new argument” 
or “more precise a
p
 
*809 VII. CLALLAM COUNTY SUPERIOR 
COURT'S DIS

PLAINT 
¶ 90 Finally, we must determine whether Clallam 

County Superior Court erred when it dismissed 
Brinnon Group's complaint for a constitutional writ 
of certio  We affirm the superior court's dis-

issal. 
 
m

FN13. In this appeal, Brinnon Group ap-
pears to acknowledge that it is not entitled to 
a statutory writ. See Appellant's Br. at 32 
(noting that a statutory writ is not available 
for legislative decisions like comprehensive 
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plan amendments). 

A. S
 

TANDARD OF REVIEW 
[22] ¶ 91 Superior courts have the power to issue 

writs of certiorari. WASH. CONST. art. IV § 6. We 
review a superior court's decision to grant or deny a 
writ of certiorari de novo. See Torrance v. King 
Cnty., 136 Wash.2d 783, 787, 966 P.2d 891 (1998) 
(citing Thomsen v. King Cnty., 39 Wash.App. 505, 
514-15, 694 P.2d 40 (1985)). 
 

[23][24][25] ¶ 92 A constitutional writ of certio-
rari is not a matter of right but, rather, is discretionary 
with the court. Torrance, 136 Wash.2d at 787, 966 
P.2d 891. A superior court properly exercises its dis-
cretion to grant a writ of certiorari when “no other 
adequate remedy at law is available and when the 
decision below is arbitrary, capricious, or contrary to 
law.” Torrance, 136 Wash.2d at 787-88, 966 P.2d 
891. A constitutional writ of certiorari is unavailable, 
however, if the reviewing court's power to grant relief 
from an agency order under the APA will provide 
complete and full relief. See Torrance, 136 Wash.2d 
at 791, 966 P.2d 891; see also RCW 34.05.574 (de-
scribing the relief that a court may provide under the 

PA). 

EFORE 
CLA

A
 
B. BRINNON GROUP'S CLAIMS B

LLAM COUNTY SUPERIOR COURT 
[26] ¶ 93 Brinnon Group correctly notes that 

RCW 36.70A.280(1) FN14 limits the Board's jurisdic-
tion to certain subject matters. On its face, that sub-
section does not authorize the Board to hear and de-
termine petitions alleging violations of the PEA. See 
RCW 36.70A.280(1). Brinnon Group contends, 
therefore, that because the Board had no statutory 
authority to consider any of the County's alleged PEA 
violations that were unrelated to the GMA's public 
participation requirements, judicial review of the 
Board's order did not provide it with an adequate 
remedy to address these alleged PEA violations.FN15 

e disagree. 
 

FN14.

W

 The statute states, in relevant part: 
 

W 36.70A.040

The growth management hearings board 
shall hear and determine only those peti-
tions alleging ... [t]hat, except as provided 
otherwise by this subsection; a state 
agency, county, or city planning under 
this chapter is not in compliance with the 

requirements of this chapter ... or chapter 
43.21C RCW as it relates to plans, devel-
opment regulations, or amendments, 
adopted under RC  or chap-
ter 90.58 RCW. 

 
RCW 36.70A.280(1)(a) (emphasis added). 

 
FN15. Essentially, this is an argument under 
the APA that the portion of the Board's or-
der related to PEA compliance is “outside 
the statutory authority or jurisdiction of the 
agency conferred by any provision of law.” 
RCW 34.05.570(3)(b). 

 
1. The PEA's Applicability to the County's Action 

¶ 94 As we noted above, the PEA is implicated 
here because the County's comprehensive plan spe-
cifically requires the County to comply with the 
PEA's procedures when amending its comprehensive 
plan. In its petition for review before the Board, 
Brinnon Group alleged that the County's ordinance 
violated the GMA and SEPA but did not allege that 
the County violated the PEA. Consequently, Brinnon 
Group filed a complaint for a constitutional writ in 
Clallam County Superior Court in order to seek a 
remedy for the alleged PEA violations. Even though 
Brinnon Group did not allege PEA violations in its 
petition for review before the Board, its opening brief 
to the Board explicitly argued that the County's non-
compliance with two PEA provisions-specifically, 
RCW 36.70.400 and RCW 36.70.430-violated the 
“spirit” of the County's public participation program 

nder the GMA. 
 
u

2. The Board's Decision 
¶ 95 As we noted above, the Board's final deci-

sion openly acknowledged that the Board *810 
lacked jurisdiction under RCW 36.70A.280(1) to 
review the County's alleged PEA violations. But the 
Board determined that it had jurisdiction to review 
the County's alleged PEA violations as part of its 
overall review of the County's compliance with the 

MA's public participation provisions. 
 
G

3. Jurisdiction Analysis 
¶ 96 Brinnon Group acknowledges in its brief 

that the Board acted properly by considering its con-
tention that “the County violated the GMA statute, 
RCW 36.70A.140, because of violations of PEA stat-
utes.” Appellant's Br. at 28. Despite that Brinnon 
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Group agrees with the Board's decision to address its 
PEA-related arguments on the merits, it argues that 
the two provisions of the PEA that the County alleg-
edly violated, RCW 36.70.400 and RCW 36.70.430, 
are not merely “public participation” provisions in-
corporated into the GMA; rather, in Brinnon Group's 
view, the County must also “substantially comply” 
with these provisions in order “to have authority un-
der the PEA to adopt comprehensive plan amend-
ments.” Appellant's Br. at 3 n.22. This strained argu-

ent is meritless. 
 
m

¶ 97 We agree that the Board had jurisdiction to 
consider Brinnon Group's arguments that the County 
violated RCW 36.70.400 and RCW 36.70.430 in the 
context of Brinnon Group's overall challenge to the 
County's compliance with the GMA's public partici-
pation requirements. Again, we emphasize the impor-
tance of reading the GMA and the PEA in harmony. 
The GMA gives the Board jurisdiction to review al-
legations that the County violated the GMA, includ-
ing the GMA's public participation requirements. 
RCW 36.70A.280(1). Brinnon Group itself argued to 
the Board that the County violated the GMA's public 
participation requirements by failing to comply with 

CW 36.70.400R  and RCW 36.70.430. 
 

¶ 98 Because the Board had jurisdiction to con-
sider Brinnon Group's arguments that the County 
violated RCW 36.70.400 and RCW 36.70.430 as part 
of its broader GMA review, the Board could folly 
assess Brinnon Group's claims that the County's 
comprehensive plan amendment did not comply with 
these PEA provisions. Likewise, Thurston County 
Superior Court's review of the Board's order under 
the relevant APA standards provided Brinnon Group 
with an adequate remedy. Consequently, Brinnon 
Group had another adequate remedy at law and the 
Clallam County Superior Court did not err by dis-
missing Brinnon Group's complaint for a constitu-

onal writ.FN16ti  
 

FN16. In this appeal, the parties do not ad-
dress, as they did below, whether the Land 
Use Petition Act also offered Brinnon Group 
an adequate alternative remedy. 

 

f the Clallam and 
hurston County superior courts. 

e concur: ARMSTRONG

¶ 99 We deny Brinnon Group's request for attor-
ney fees. We affirm the judgments o
T
 

W  and VAN DEREN, JJ. 
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