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(20) Dormitories. 1 for each bed.

(21) Duplex: 2 for each unit.

(22) Elementary school: 1 for each teacher and
1 for every 8 seats in auditoriums or assembly
halls.

(23) Financial institutions. 1 for each 200
square feet of floor area.

(24) Fraternities. 1 for each bed.

(25) Freight terminas. 1 for every employee
(on the largest shift for which the building is
designed) and 1 for each motor vehicle maintained
on the premises.

(26) Funeral parlors: 1 for each 100 square feet
of floor areain sumber rooms, parlors or service
rooms.

(27) Homesfor the aged: 1 for each 3 beds.

(28) Hospitals: 1 1/2 for each bed.

(29) Hotels: 1 per each sleeping room plus 1
space for each 2 employees.

(30) Junior high schools: 1 for each teacher and
1 for every 8 seats in auditoriums or assembly
halls.

(31) Kindergartens. 2 for each classroom but
not less than 6 for the building.

(32) Libraries: 1 for each 300 sguare feet of
floor area.

(33) Manufacturing uses:. 1 for every employee
(on the largest shift for which the building is
designed) and 1 for each motor vehicle maintained
on the premises.

(34) Medical clinic: 1 for every 200 square feet
of floor area of examination, treating room, office
and waiting room.

(35) Mobile homes: 2 for each unit.

(36) Mortuaries. 1 for each 100 feet of floor
areain slumber rooms, parlors or service rooms.

(37) Motels: 1 per each sleeping room plus 1
space for each 2 employees.

(38) Multifamily dwelling: 3 for each 2 units.

(39) Museums:; 1 for each 300 sguare feet of
floor area.

(40) Night club: 1 for each 100 square feet of
floor area.

(41) Nursing homes: 1 for each 3 beds.

(42) Nursery schools: 2 for each classroom but
not less than 6 for the building.

(43) Offices: 1 for each 200 square feet of floor
area.

(44) Parks, golf courses, cemeteries and other
uses consisting primarily of open space: 1 for each
acre of land; provided that this requirement may be
increased or decreased by the zoning administrator
or hearing examiner, as appropriate, based on
anticipated intensity of use of the property.
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(45) Retail stores: 1 for each 250 square feet of
floor area.

(46) Restaurants. 1 for each 100 sguare feet of
floor area.

(47) Rooming houses: 1 for each bed.

(48) Sanitariums: 1 for each 3 beds.

(49) Service building: 1 for each 200 square
feet of floor area.

(50) Single-family dwelling: 2 for each unit.

(51) Skatingrinks: 1 for each 100 square feet of
floor area used for the activity.

(52) Sportsarenas: 1 for each 4 seats.

(53) Storage uses:. 1 for every employee (on the
largest shift for which the building is designed)
plus 1 for each motor vehicle used in the business.

(54) Swimming pools (outdoor-public, com-
munity or club): 1 for each 5 persons capacity plus
1 for each 4 seats or 1 for each 30 square feet of
floor area used for seating purposes, whichever is
greater.

(55) Taverns: 1for each 100 squarefeet of floor
area.

(56) Technical schoals: 1 for each 2 classroom
seats.

(57) Theaters: 1 for each 4 seats.

(58) Trade schools: 1 for each 2 classroom
seats.

(59) Universities. 1 for each 3 students.

(60) Wholesale uses: 1 for every employee (on
the largest shift for which the building is designed)
plus 1 for each motor vehicle used in the business.
(Ord. 87-12, 1987; Ord. 87-11, 1987).

20.80.585 Accessible parking.

Parking shall be installed in accordance with
federal and state regulationsfor ADA accessibility.
Inthe event thereisaconflict between the state and
the federal regulation(s), the state regulation(s)
shall apply. (Ord. 99-063, 1999; Ord. 96-056 Att.
A 8§ S7, 1996).

20.80.590 General interpretations.

In the interpretation of this section, the follow-
ing rules shall govern:

(1) Parking spacesfor other permitted or condi-
tional uses not listed in this section shall be deter-
mined by the hearing examiner where a land use
permit is required and by the zoning administrator
for other permitted uses.

(2) Fractional numbers shall beincreased to the
next whole number.

(3) Where there is an adequate public transit
system or where for any other reason parking
requirements are unusually low, the parking space
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provisions cited above may be reduced proportion-
ately by the zoning administrator.

(4) In portions of a lot devoted exclusively to
the smaller spaces marked for use by small cars,
aisle width may be reduced to 20 feet for 90 degree
parking; to 15 feet for 60 degree parking; and to 12
feet for 45 degree parking. (Ord. 87-12, 1987; Ord.
87-11, 1987).

20.80.600 Other development standards.
The following standards shall apply to develop-
ment in every zoning district.

20.80.610 Landscaping.
Deleted by Ord. 96-056.

20.80.620 Noise.

No development shall exceed the maximum
environmenta noise level established by Chapter
173-60 WAC. More rigorous standards may be
specified in regulations of specific zoning districts.
The use of exhaust brakes in residential areas may
be restricted as authorized under the provisions of
RCW 36.75.270 and 46.44.080. (Ord. 92-079,
1992; Ord. 91-075, 1991).

20.80.630 Stormwater and drainage.

(1) All development activity within Whatcom
County shall be subject to the stormwater manage-
ment provisions of the Whatcom County Devel op-
ment Standards unless specifically exempted.

(2) No project permit shall be issued prior to
meeting the stormwater requirements of this chap-
ter and Chapter 2 of the Whatcom County Devel-
opment Standards. Advisory Note: Certain
stormwater discharges to natural receiving waters
are subject to State Water Quality Standards and
the requirements of the National Pollutant Dis-
charge Elimination System (NPDES). Hydraulic
Project Approval (HPA) may also be required if
stormwater is discharged to awater body or stream
that provides, or could provide, habitat for fish.
(Ord. 2003-049 § 1, 2003; Ord. 2003-032 Exh. A,
2003; Ord. 2002-075, 2002; Ord. 2002-034, 2002;
Ord. 96-056 Att. A 8§ A2, S9, 1996; Ord. 94-022,
1994).

20.80.631 Exemptions.

(1) Agricultural activities as defined in this
title, and forest practices regulated under WAC
Title 222, except for Class IV-Genera forest prac-
tices and nonconversion forest practices with
approved conversion option harvest plans.
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(2) Development undertaken by the Washing-
ton State Department of Transportation in state
highway right-of-way when regulated by Chapter
173-270 WAC, the Puget Sound Highway Runoff
Program. (Ord. 2003-049 § 1, 2003; Ord. 2003-
032 Exh. A, 2003; Ord. 2002-075, 2002; Ord.
2002-034, 2002; Ord. 94-022, 1994).

20.80.632 Small development
requirements.

The following activities are considered small
developments:

(1) Individual detached single-family resi-
dences, duplexes and accessory development cre-
ating less than 10,000 square feet of cumulative
impervious surfaces.

(2) All other development resulting in the cre-
ation or addition of less than 5,000 square feet of
impervious surface area.

Small development activities shall be required
to employ best management practices (BMPs), to
control erosion and sediment during construction,
to permanently stabilize soil exposed during con-
struction, to protect adjacent properties and water
bodiesfrom stormwater effects caused by devel op-
ment, and shall be subject to any other require-
ments specified under Chapter 2 of the Whatcom
County Development Standards, or as specified for
specia districts identified in WCC 20.80.635.
(Ord. 2003-049 § 1, 2003; Ord. 2003-032 Exh. A,
2003; Ord. 2002-075, 2002; Ord. 2002-034, 2002;
Ord. 2001-021 § 1, 2001; Ord. 2000-066 § 1, 2000;
Ord. 99-086, 1999; Ord. 94-022, 1994).

20.80.633 Large development
requirements.

A preliminary stormwater proposal must be sub-
mitted to the county engineer unless otherwise
exempted under WCC 20.80.631. The county engi-
neer may require such modifications and improve-
ments as deemed necessary to protect county
drainage facilities, neighboring properties and
water quality from stormwater effects caused by
the development. No building permit shall be
issued until a preliminary stormwater proposal,
and, if required, an engineered stormwater design
report is approved by the county engineer. Prelim-
inary stormwater proposals and engineered storm-
water design reports shall be prepared in
accordance with the requirements of the Whatcom
County Development Standards, Chapter 2. (Ord.
2003-049 § 1, 2003; Ord. 2003-032 Exh. A, 2003;
Ord. 2002-075, 2002; Ord. 2002-034, 2002; Ord.
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2001-021 § 1,2001; Ord. 2000-066 § 1, 2000; Ord.
99-086, 1999; Ord. 94-022, 1994).

20.80.634 Stormwater conformance.

All development shall conform to the following
requirements:

(1) General.

(a) Stormwater discharges must be con-
trolled and treated as required by law.

(b) Best management practices (BMPs)
shall be used to comply with the regulations in this
chapter. If appropriate BMPs are not referenced in
the Whatcom County Development Standards, ex-
perimental BMPs may be considered. However, ex-
perimental BMPs must be approved by the county
technical administrator prior to implementation.

(c) Development shall minimize impervious
surface areas while maintaining project function
and viability. Protection of ground water and aqui-
fer recharge are important objectives which shall
be incorporated in required surface water manage-
ment facilities consistent with established BMPs.

(d) Stormwater systems shall not be con-
structed in such a manner that they materially
degrade natural systems such as streams and their
banks, wetlands, ponds or lakes.

(e) Natural drainage patterns shall be main-
tained and discharges from the site shall occur at
the natural location, unless it can be shown that
relocation will have no significant adverse impact
to either built or natural systems as a result of the
relocation.

(f) The design of stormwater systems shall
be an integral part of the overall development
design and, in addition to the primary storage and
conveyance function, should incorporate multiple
use provisions to enhance the project, such as the
following:

(i) Recreation;
(ii) Public safety;
(iii) Economical maintenance;
(iv) Aesthetic integration into the land-
scape and project design;
(v) Wildlife habitat;
(vi) Education;
(vii) Open space.
(2) Erosion and Sediment Control.

(a) All proposed projects that will clear,
grade, or otherwise disturb the site shall provide
erosion and sediment control (ESC) that prevents
the transport of sediment from the site to drainage
facilities, water resources and adjacent properties.

(b) Projects exceeding the small develop-
ment thresholds in WCC 20.80.632 shall submit a
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preliminary temporary erosion and sediment con-
trol (TESC) plan and, if required, a large develop-
ment temporary erosion and sediment control plan,
for approval by the county engineer.

(c) Erosion and sediment controls shall be
applied in accordance with Whatcom County
Development Standards, Chapter 2 — Stormwater
Management.

(3) Runoff Control.

(a) Proposed large development projects,
except as noted below, shall provide runoff con-
trols to limit the developed conditions’ peak rates
of runoff to the predevelopment peak rates for the
following storm events:

(i) The one-year, 24-hour, storm event
when stormwater is discharged to a stream or to a
drainage basin within 1,000 feet of a stream or
when the project is located in a stormwater special
district;

(i) The two-year, 24-hour, storm event;

(iii) The 10-year, 24-hour, storm event;

(iv) The 25-year, 24-hour, storm event;

(v) The 100-year, 24-hour, storm event.

(b) Exceptions. Direct discharge to a
regional facility, marine water body, rivers or lakes
when demonstrated there is no significant adverse
impact to the conveyance system and the receiving
waters.

(4) Conveyance. All engineered conveyance
system elements for proposed projects shall be ana-
lyzed, designed and constructed to prevent over-
topping, flooding, erosion and structural failure as
specified by the conveyance requirements for new
and existing systems and conveyance implementa-
tion requirements described in the Whatcom
County Development Standards, Chapter 2 -
Stormwater Management.

(5) Water Quality. Proposed large development
projects shall provide appropriate water quality
treatment facilities to treat runoff from pollution-
generating impervious surfaces.

(6) Maintenance. All stormwater facilities shall
be maintained in accordance with the stormwater
system maintenance requirements of the Whatcom
County Development Standards, Chapter 2 -
Stormwater Management. Maintenance plans,
responsibilities, and the method of financing said
maintenance shall be established by the applicant
or property owner prior to final approval of any
development activity directly associated with the
development proposal. (Ord. 2003-049 § 1, 2003;
Ord. 2003-032 Exh. A, 2003; Ord. 2002-075,
2002; Ord. 2002-034, 2002; Ord. 2001-021 § 1,
2001; Ord. 2000-066 § 1,2000; Ord. 99-086, 1999;
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Ord. 99-071, 1999; Ord. 96-056 Att. A § S10,
1996; Ord. 94-022, 1994. Formerly 20.80.635).

20.80.635 Stormwater special districts.

(1) Whatcom County shall establish the follow-
ing geographical areas as stormwater special dis-
tricts:

(a) Drayton Harbor watershed.
(b) Lake Whatcom watershed.
(c) Lake Samish watershed.
(d) Birch Bay watershed.

(e) Lake Padden watershed.

(2) Requirements for these areas are contained
in WCC 20.80.636 and in the Whatcom County
Development Standards, Chapter 2. (Ord. 2008-
035 Exh. A, 2008'; Ord. 2005-030 § 1 Exh. A,
2005; Ord. 2004-051 Exh. A, 2004; Ord. 2003-049
§ 1,2003; Ord. 2003-032 Exh. A, 2003; Ord. 2002-
075, 2002; Ord. 2002-034, 2002).

20.80.636 Stormwater special district
requirements.

In areas designated as stormwater special dis-
tricts (per WCC 20.80.635), permanent on-site
stormwater quality and quantity facilities shall be
required on all lots less than five acres in size for
projects that meet either of the following criteria:

(1) New construction or remodels that increase
impervious surfaces by more than 500 square feet;
or

(2) Renovation projects where the estimated
cost of the work exceeds 50 percent of the assessed
value of the existing structure. Interior remodels,
nonpolluting roof replacements, house mainte-
nance and energy upgrades shall be exempt from
this requirement.

If stormwater quality and quantity facilities are
required based on either of these criteria, the provi-
sions of the Whatcom County Development Stan-
dards, Chapter 2, Section 221, shall apply to the
entire property, unless it can be demonstrated that
off-site facilities would provide better treatment, or
unless common detention and water quality facili-
ties meeting the standards of the 1996 Whatcom
County Development Standards or the 1992
Department of Ecology Stormwater Management
Manual for the Puget Sound Basin (or more current
versions) have been approved as part of a compre-
hensive stormwater management plan for that sub-
division, binding site plan, short subdivision, or
major development approval. (Ord. 2005-030 § 1

1. Code reviser’s note: The amendments of Ordinance 2008-
035 expire March 20, 2009.
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Exh. A, 2005; Ord. 2003-049 § 1, 2003; Ord. 2003-
032 Exh. A, 2003; Ord. 2002-075, 2002; Ord.
2002-034, 2002; Ord. 2001-021 § 1, 2001; Ord.
2000-066 § 1, 2000).

20.80.640 Driveways.

A permit shall be obtained from the county engi-
neer or State Department of Highways, as appro-
priate, prior to the construction of any driveways
on a public right-of-way. The location of drive-
ways adjacent to a property line functioning as one
point of ingress and egress to both properties shall
be encouraged and shall be considered as one
driveway. The location of driveways shall be in
accordance with standards adopted by the county
or State Department of Highways as appropriate
and approved by the county council. These stan-
dards shall regulate location, width and alignment
as they relate to safety and traffic congestion.

20.80.650 Air quality.

No development, including traffic generated
directly by it, should generate air pollution exceed-
ing the minimum permissible emission levels
established by the Northwest Air Pollution Control
Agency (NWAPA) or the Environmental Protec-
tion Agency.

20.80.660 All-weather road access.

In order to assure all-weather access, owners of
property rezoned to GI, LII, GM or HII shall be
required to attach a covenant to said property and
file it with the county auditor stating that the own-
ers of the property, their heirs, assigns and succes-
sors in interest will not oppose participation in a
county road improvement district and latecomers’
agreement as deemed necessary by the division of
engineering and the county council pursuant to the
provisions of Chapter 35.72 RCW and Chapter
12.44 WCC. No development of rezoned proper-
ties that requires all-weather road standards shall
be permitted until an all-weather road access is
provided. (Ord. 87-65, 1987; Ord. 87-12, 1987;
Ord. 87-11, 1987).

20.80.670 Docks.

All dock development shall conform to the fol-
lowing requirements:

(1) The dock development shall conform to all
applicable local, state and federal requirements
including the Whatcom County Shoreline Manage-
ment Program. In particular, dock design and con-
struction shall comply with the requirements of
Section 23.100.100.30 of the Shoreline Program.
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(2) For all fresh water areas, all new posts or
pilings shall be untreated in order to avoid adverse
impact on water quality.

(3) The dock shall be painted, marked with
reflectors, or otherwise identified so as to prevent
unnecessary hazardous conditions for water sur-
face uses during day or night.

(4) Docks for noncommercial use or any water-
craft moored thereto shall not be used for a resi-
dence.

(5) Storage on a dock is prohibited. However,
the requirement does not apply where a specific
design or structure has been approved by the zon-
ing administrator after demonstrating that adequate
preventions are utilized to maintain safety and
water quality.

(6) Any exterior lighting shall be directed or
shielded so as not to cause annoying glare to neigh-
boring properties, or to road or water traffic.

(7) Docks shall only be constructed within the
property owned by the applicant or where the
applicant has obtained the appropriate lease
arrangements for the state of Washington or where
appropriate. (Ord. 82-58, 1982).

20.80.675 Height limitations surrounding
airports.

(1) No structure shall exceed the height of the
imaginary surfaces defined in Federal Aviation
Regulations (FAR) Part 77 around airports that
have mapped such imaginary surfaces (airports that
have mapped Part 77 imaginary surfaces are shown
in Appendix I of the Whatcom County Comprehen-
sive Plan). This restriction shall not apply to single-
family residences and accessory structures that
have a building height of 30 feet or less.

(2) The hearing examiner shall have authority
to grant a variance from the height limit of subsec-
tion (1) of this section.

(3) The variance application shall be accompa-
nied by:

(a) A letter from the Federal Aviation
Administration evaluating the effects of the pro-
posal on the operation of air navigation facilities
and the safe, efficient use of navigable airspace;
and

(b) A letter from an official representative
of the airport evaluating the effects of the proposal
on the operation of air navigation facilities and the
safe, efficient use of navigable airspace.

(4) If the Federal Aviation Administration or
the official representative of the airport fails to
respond within 45 days to a written request by the
applicant to evaluate the proposal, the variance
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application may be submitted without the evalua-
tion(s) required by subsection (3) of this section.
(5) A variance may be granted if the hearing
examiner finds that:
(a) The strict application of the height limit
will result in unnecessary hardship; and
(b) The height proposed will not be contrary
to the public interest and will not create a hazard to
air navigation.
(6) No variance shall be granted that authorizes
a use that is not allowed by the underlying zoning.
(7) The variance criteria of WCC 20.84.100
shall not apply. (Ord. 2005-004, 2005; Ord. 84-38,
1984).

20.80.680 Unsuitable land.

Land which is unsuitable for the development of
permitted, accessory or conditional uses as defined
by WCC 20.97.443 shall not be developed unless
adequate safeguards are formulated by the devel-
oper and approved by the zoning administrator.
The safeguards shall be based on technical data
and/or professional review as deemed necessary by
the administrator. If no adequate safeguards are
available, the unsuitable land area shall be retained
for agricultural, forestry or open space purposes.
(Ord. 84-38, 1984).

20.80.700 Replacement dwellings.

In all districts where a single-family residence is
a primary permitted use, a building permit may be
issued for the construction of a replacement dwell-
ing on the same lot; provided, that the owner agrees
by filing a statement with the building official that
the old dwelling will be demolished, removed or
converted to another permitted use upon comple-
tion of the new dwelling. (Ord. 87-12, 1987; Ord.
87-11, 1987).

20.80.720 Variances to lot area and width
requirements for new
subdivisions.

Minimum building site area and width require-
ments may be varied in the approval of new subdi-
visions and short subdivisions by means
established in the Whatcom County Subdivision
Ordinance; provided, that the gross density of the
subdivision shall not exceed that of the applicable
zone district; and provided, that no site shall be
allowed to differ more than 10 percent in area or in
average width from the standard requirement. Such
variation in lot size shall not include land of 20 per-
cent or greater slopes, tidelands and water areas
and thus shall not be included in calculating the
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gross density of a site for purposes of determining
the number of parcels eligible for the 10 percent lot
area or width reduction allowed by this section.
(Ord. 2001-063 § 1, 2001; Ord. 87-12, 1987; Ord.
87-11, 1987).

20.80.730 Land clearing.

(Ord. 2003-049 § 1, 2003; Ord. 2003-032 Exh.
A, 2003; Ord. 2002-075, 2002; Ord. 2002-034,
2002).

20.80.731 Purpose.

The purpose of this section is to avoid or mini-
mize impacts of clearing activity to adjacent and
downstream public or private property and to pro-
tect receiving water bodies. The regulations con-
tained in this section implement this goal by
providing a reasonable standard for clearing land in
Whatcom County. It is also the purpose of this sec-
tion to establish a county review process for larger
clearing projects to ensure these regulations are
met. It is also the purpose of this section to provide
procedures and review criteria for clearing activity
in connection with conversion option harvest plans
and implementing, exempting and removing devel-
opment moratoria. (Ord. 2003-049 § 1, 2003; Ord.
2003-032 Exh. A, 2003; Ord. 2002-075, 2002;
Ord. 2002-034, 2002).

20.80.732 Applicability.

All clearing activities including clearing of for-
est land, Class IV-General forest practices applica-
tions, nonconversion forest practice applications
with approved conversion option harvest plans
(COHPs), and associated development moratoria
shall be subject to the provisions of the land clear-
ing section unless specifically exempted in WCC
20.80.733. No clearing activity approval shall be
issued by the county prior to meeting the require-
ments set forth in the Whatcom County Develop-
ment Standards and only when in compliance with
federal, state and local regulations, including, but
not limited to, the Critical Areas Ordinance, the
Whatcom County SEPA Ordinance, Washington
State Forest Practices pursuant to WAC Title 222,
and the Shoreline Management Program. Adminis-
trative provisions and technical standards for
implementing these regulations shall be contained
in the Whatcom County Development Standards,
Chapter 3 — Land Clearing. (Ord. 2003-049 § 1,
2003; Ord. 2003-032 Exh. A, 2003; Ord. 2002-
075, 2002; Ord. 2002-034, 2002).
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20.80.733 Exemptions.

Any clearing activity that meets the following
criteria shall be exempt from the clearing require-
ments of this chapter:

(1) The proposed activity does not involve the
conversion of forest land, is outside critical areas
and associated buffers, and is exclusively related to
agriculture as defined in this title; or

(2) The proposed activity consists of noncon-
version forest practices, other than Class IV-Gen-
eral forest practices on platted land, and other than
those with an approved COHP regulated under
Chapter 76.09 RCW; or

(3) The proposed activity is surface mining reg-
ulated under Chapter 78.44 RCW. (Ord. 2003-049
§ 1,2003; Ord. 2003-032 Exh. A, 2003; Ord. 2002-
075, 2002; Ord. 2002-034, 2002).

20.80.734 General review thresholds.

County review and approval shall be required
prior to a clearing activity when any of the follow-
ing land clearing thresholds have been reached. If
the clearing activity does not meet the threshold
criteria, county review is not required. However,
the owner is still subject to, and must comply with,
the minimum requirements established in this
chapter and in the Whatcom County Development
Standards. Review thresholds and additional
requirements for water resource special manage-
ment areas are located in WCC 20.80.735.

(1) Five Thousand Square Foot Threshold on
30 Percent Slopes. The county shall review all pro-
posed clearing activities when a cumulative area of
5,000 square feet or greater of clearing activity is
proposed to take place on slopes 30 percent or
greater in gradient.

(2) One Acre Threshold in Urban Residential,
Commercial and Rural Residential Zoning Dis-
tricts. The county shall review all proposed clear-
ing activities which are one acre or greater when
the activities are proposed to take place in Urban
Residential, Commercial or Rural Residential Zon-
ing Districts and the slope is less than 30 percent in
gradient.

(3) Two Acre Threshold in Rural Zoning Dis-
tricts. The county shall review all proposed clear-
ing activities which are two acres or greater when
the activities are proposed to take place in Rural
Zoning Districts and the slope is less than 30 per-
cent in gradient.

(4) Any clearing activity within a critical area
or critical area buffer, or any clearing activity
greater than 500 square feet within 200 feet of a
waterbody regulated under WCC Title 23, or
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within 200 feet of a wetland, habitat conservation
area (HCA), frequently flooded area, or geological
hazard regulated under WCC Title 16.

(5) Any clearing activity that meets the defini-
tion of a conversion from a forest use to another
land use pursuant to WCC 20.97.085. (Ord. 2003-
049 § 1, 2003; Ord. 2003-032 Exh. A, 2003; Ord.
2002-075, 2002; Ord. 2002-034, 2002).

20.80.735 Water resource special
management areas.

The purpose of a water resource special manage-
ment area is to establish a more stringent standard
for clearing activity in highly valued water resource
areas, environmentally sensitive areas, or areas
where natural conditions are so unstable that clear-
ing activity in the areas can result in hazardous con-
ditions. Implementation of best management
practices, including phased clearing, tree retention
and seasonal clearing limitations, is intended to
limit the amount of exposed soils on site that are
susceptible to erosion at any one time, thereby
improving site stability during development and
reducing potential for transport of dissolved pollut-
ants and sediments off site. Preservation of existing
trees on site also reduces the quantity and maintains
the quality of stormwater leaving a site during and
after development activities by encouraging inter-
ception, infiltration and evapotranspiration of rain-
fall and surface runoff.

Whatcom County shall establish the following
geographic areas as water resource special man-
agement areas:

¢ Lake Whatcom watershed;

* Drayton Harbor watershed;

¢ Lake Padden watershed;

e Lake Samish watershed; and

* Birch Bay watershed.

(1) Water Resource Special Management Area
Review Thresholds. County review and approval
shall be required for clearing activities which
exceed the following thresholds. If the clearing
activity does not meet the threshold criteria, county
review is not required. However, the owner is still
subject to, and must comply with, the minimum
requirements established in this chapter and in the
Whatcom County Development Standards.

(a) Lake Whatcom, Lake Samish, and Lake
Padden Watersheds. County review and approval
shall be required for all clearing activities associ-
ated with a fill and grade permit, building permit or
other development proposal. Clearing activities
which are not associated with a development permit
shall require county review if they are:
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(i) Five thousand square feet or greater
during the dry season, May 1st through September
30th; or

(i) Five hundred square feet or greater
during the wet season, October 1st through April
30th.

(2) Within water resource special management
areas, clearing activity must conform to the follow-
ing conditions:

(a) Temporary erosion and sediment control
shall be installed and inspected prior to any clearing
activity. The technical administrator shall conduct
periodic inspections to ensure the integrity of tem-
porary erosion and sediment controls. Temporary
erosion and sediment control measures include, but
are not limited to, installation of silt fencing, instal-
lation of check dams, covering of excavation piles,
and mulching of exposed soils, as specified in the
Whatcom County Development Standards.

(b) Phased Clearing. Construction activities
and clearing activities shall be phased to limit the
amount of exposed soil that occurs at any one time,
if determined to be appropriate by the technical
administrator, based on site characteristics or con-
straints including, but not limited to, slopes, prox-
imity to shorelines and wetlands. A phased clearing
plan may be required. A phased clearing plan, if
required, shall be submitted for review and
approval by the technical administrator prior to any
clearing activity and shall contain a detailed con-
struction schedule or timeline.

(c) Soil Stabilization. All disturbed areas
shall be provided with soil stabilization within two
days of the time of disturbance. The technical
administrator may approve an exemption to this
requirement when a tree canopy area retention plan
includes a soil stabilization plan. This plan compo-
nent must specifically detail erosion and sediment
control and stormwater runoff measures that pro-
vide runoff control equal to or greater than the pro-
tection provided by the standard two-day soil
stabilization requirements of this section.

(d) Tree Canopy Area Retention. In the Lake
Whatcom, Lake Samish and Lake Padden water-
sheds, in addition to compliance with all other
requirements of this title and other titles of the
Whatcom County Code, clearing activities on any
lot or parcel, with the exception of nonconversion
forest practices occurring on lands platted after Jan-
uary 1, 1960, shall comply with the following pro-
visions:

(i) Existing tree canopy areas, as defined
by the dripline of the tree(s), may be removed for
purposes of a building site, driveways, parking
areas, and areas to be landscaped, but such areas
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shall not exceed a cumulative total of 5,000 square
feet or 35 percent of the existing tree canopy area,
whichever is greater.

(i) The following criteria shall be used
to determine which tree canopy areas are to be pri-
oritized for retention:

(A) Stands of mature native trees;

(B) Trees on sensitive slopes, on
lands classified as having landslide hazards, or
high erosion hazards, as defined under the critical
areas ordinance;

(C) Trees within critical areas or
their associated setback and/or buffer areas as
defined under WCC Title 16 or 23; or

(D) Trees with significant habitat
value as identified by a qualified wildlife biologist
or by the technical administrator, per WCC Title
16.

(iii) Existing trees and vegetation may be
used to meet all or part of the landscaping require-
ments of this title.

(iv) The county shall require that tree
canopy areas to be retained are identified on a site
plan and clearly flagged, or delineated, on the site.
A tree canopy area retention plan must accompany
a project or clearing permit application and be
approved by the technical administrator before
clearing activity takes place. The plan shall contain
the following components:

(A) A scaled drawing identifying

the following:

1. North arrow;

2. Property boundaries;

3. Existing structures;

4. Site access;

5. Tree canopy areas to be
removed;

6. The outer dripline of tree can-
opy areas to be retained;

7. Critical areas including, but not
limited to, slopes, wetlands, and habitat conserva-
tion areas;

8. Protection measures to be uti-
lized for areas that will be undisturbed; and

9. Areas to be replanted pursuant
to subsection (2)(d)(vii) of this section;

(B) A planting schedule that indi-
cates the timeframe for replanting of trees as appli-
cable; and

(C) Provisions for maintenance
and monitoring.

(v) Prior to any clearing activity or
development activity, any tree canopy area desig-
nated for retention shall be delineated by tempo-
rary fencing, tape, or other indicators around the
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outer dripline of the trees. Temporary fencing,
tape, or other indicators shall be clearly visible and
shall be maintained for the duration of the pro-
posed clearing or development activity. Any tree
canopy areas designated for retention shall be field
verified by the technical administrator before
clearing activities begin. Trees within canopy areas
designated for retention shall not be damaged by
clearing, excavation, ground surface level changes,
soil compaction, or any other activities that may
cause damage to roots or trunks. Machinery,
impervious surfaces, fill and storage of construc-
tion materials shall be kept outside of the dripline
of the tree canopy areas designated for retention.

(vi) Tree canopy areas may be removed
when limited to those canopy areas affected under
the following circumstances:

(A) Fire prevention methods
when supported by the county fire marshal;

(B) Hazard trees, as defined in
Chapter 20.97 WCC, are identified (an evaluation
and determination by a licensed arborist or forester
may be required);

(C) Encroachments where the
trunk, branches or roots would be, or are, in contact
with main or accessory structures; or

(D) Where installation and/or
maintenance of roads or utilities would unavoid-
ably require removal or cut through the root system.

(vii) In the event that tree canopy areas
in excess of the applicable threshold must be
removed to facilitate reasonable use of the site, or
to eliminate hazard trees, not less than two replace-
ment trees shall be planted for every tree removed.
Replacement trees shall:

(A) Be of the same, or similar,
native species as those trees removed from site;

(B) Be planted to re-establish tree
clusters where they previously existed, or to
enhance protected tree clusters;

(C) Be planted in locations appro-
priate to the species’ growth habitat and horticul-
tural requirements; and

(D) Be located away from areas
where damage is likely.

(viii) If any trees within canopy areas
designated for retention are damaged or destroyed
through the fault of the applicant, agent or succes-
sor, the applicant, their agent or successor shall
restore the site pursuant to a restoration plan
approved by the county.

(ix) The county may require a bond or
other security in an amount not to exceed 125 per-
cent of the merchantable timber to guarantee reten-
tion of existing trees within designated canopy
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areas during construction. In the event of a dispute
between the landowner and the county over the
established value, an assessment will be made by a
professional forester or arborist whose selection
will be made by mutual agreement between the
county and the landowner. The fee for the services
of the professional forester or arborist shall be paid
by the landowner or responsible party. In the event
any trees designated to be retained are removed,
the county shall require that sufficient trees be
replanted to replace those previously in existence.
In the event that replanting does not occur, the
county may enforce upon any bond posted. Each
tree removed or destroyed shall constitute a sepa-
rate violation.

(e) Seasonal Clearing Activity Limitations.
In the Lake Whatcom, Lake Samish and Lake Pad-
den watersheds, clearing activity, as defined in
WCC 20.97.054, that will result in exposed soils
exceeding 500 square feet shall not be permitted
from September 1st through April 30th; provided,
that:

(1) In addition to the clearing activities
exempted under WCC 20.80.733, the zoning
administrator may approve an exemption to this
requirement for the following activities:

(A) Routine maintenance and
repair of erosion and sediment control measures;

(B) Activities located at or water-
ward of the ordinary high water mark subject to
state, federal, and/or local (per WCC Title 23
and/or Chapter 16.16 WCC) conditions of
approval requiring commencement of clearing
activity during the wet season, as defined above,
for purposes of minimizing surface water distur-
bance and site inundation by high water or wave
action;

(C) Activities  necessary  to
address an emergency that presents an unantici-
pated and imminent threat to public health, safety
or the environment that requires immediate action
within a time too short to allow full compliance
with this section. Upon abatement of the emer-
gency situation, the clearing activity shall be
reviewed for consistency with this chapter and may
be subject to additional permit requirements; pro-
vided, that the applicant shall make a reasonable
attempt to contact the zoning administrator prior to
the activity. When prior notice is not feasible, noti-
fication of the action shall be submitted to the zon-
ing administrator as soon as the emergency is
addressed and no later than two business days fol-
lowing such action. Emergency construction does
not include development of new permanent protec-
tive structures where none previously existed.
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(i1) Soil disturbance associated with an
exempt clearing activity shall be minimized to the
maximum extent practicable. The zoning adminis-
trator shall have the authority to condition an
exempt activity to ensure that temporary erosion
and sediment control measures will be imple-
mented.

(iii) An exemption from the seasonal
land clearing requirements of this section does not
grant authorization for any work to be done in a
manner that does not comply with other provisions
of this chapter or other applicable development
regulations.

(f) One Hundred Fifty Percent Violation
Fines. When a violation occurs in an area desig-
nated as a water resource special management area
the total fine assessment shall be increased to 150
percent of the standard penalty as provided for in
Chapter 20.94 WCC, Enforcement and Penalties.
(Ord. 2008-035 Exh. A, 2008!; Ord. 2005-074 § 1,
2005; Ord. 2005-061 Exh. A, 2005; Ord. 2005-032
Exh. A, 2005; Ord. 2005-030 § 1 Exh. A, 2005;
Ord. 2004-051 Exh. A, 2004; Ord. 2003-049 § 1,
2003; Ord. 2003-032 Exh. A, 2003; Ord. 2002-075,
2002; Ord. 2002-053, 2002; Ord. 2002-034, 2002).

20.80.736 Permit approval and inspection
process.

If county review and approval is required to
clear land, the county shall establish conditions for
approval through one of the following permits:

(1) Project Permit. When clearing activity is
proposed as a part of a development proposal, the
submittal requirements contained in the Whatcom
County Development Standards, including tempo-
rary and permanent erosion control measures, must
be submitted by the permit applicant and approved
by the county as part of a project permit application
prior to any clearing activity. Under this condition,
a separate clearing permit shall not be required.
Erosion control inspections shall be required as a
condition of the building permit at the time of foot-
ing inspection sign off. If the site is subject to WCC
20.80.735, the provisions of WCC 20.80.735(2)(a)
shall apply.

(2) Clearing Permit. A clearing permit shall be
required when a clearing activity meets the estab-
lished threshold(s) and is the only activity taking
place and when no other project permit is required
by the county for the proposal. Under this condi-
tion, submittal requirements contained in the

1. Code reviser’s note: The amendments of Ordinance 2008-
035 expire March 20, 2009.
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Whatcom County Development Standards, Chap-
ter 3, must be submitted with the clearing permit
application. Clearing activities which qualify as
conversions require additional review pursuant to
subsections (3)(a) through (c) of this section.

(3) Forest Conversion Land Clearing Permit.

(a) A forest conversion land clearing permit
is required by Whatcom County when a conversion
as defined by WCC 20.97.085 is desired. This per-
mit in no way exempts the applicant from any DNR
permit requirements.

(b) All applications shall comply with the
requirements of Whatcom County Development
Standards, Chapter 3 — Land Clearing, Section 304
— Review and Approval Requirements (E)(1)
through (3), Submittal Requirements, and DNR
Forest Practice Rules.

(¢) A signed memorandum of agreement
shall be submitted by the landowner which shall
state if development activity is planned to take
place within 36 months of the date of application.
The information contained in the application will
provide the administrator with additional basis for
conditioning the clearing activity or determining if
harvesting of the site would be more appropriate
after preliminary or final development approval.

(1) If the applicant declares that no devel-
opment activity is anticipated within 36 months of
the date of application, in addition to all other con-
ditions as included in Whatcom County Develop-
ment Standards, Chapter 3 — Land Clearing,
Section 304 — Review and Approval Requirements
(E)(1) through (3), and DNR Forest Practice Rules,
the following conditions will apply:

(A) Replanting according to
Chapter 222-34 WAC or stabilization of the site is
required within the first growing season;

(B) No site grubbing will be
allowed other than minimal grubbing to accommo-
date any temporary roads or landings required for
timber harvest;

(C) No development permits will
be issued for a period of 18 months from the date
of the clearing application other than those for one
approved single-family residence per lot of record.
(Ord. 2003-049 § 1, 2003; Ord. 2003-032 Exh. A,
2003; Ord. 2002-075, 2002; Ord. 2002-034, 2002).

20.80.737 Land clearing requirements.

(1) Site Containment. Significant amounts of
erosion, sediment, and other impacts resulting
from any clearing activity shall be contained on the
site and may require temporary erosion/sedimenta-
tion control measures before, during, and immedi-
ately following clearing. All clearing activity
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requiring an approval must comply with the
requirements of this chapter and those of the What-
com County Development Standards, Chapter 3.

(2) Hazards. Clearing activities shall not result
in off-site physical damage nor pose a danger or
hazard to life or property on- or off-site.

(3) Site-Specific Requirements. Additional
site-specific requirements may be established after
a site visit by the county. These requirements shall
be based on specific site conditions and are limited
to timing limitations, additional temporary erosion
and sedimentation control, and/or the mitigation of
hazardous or potentially hazardous conditions that
pose a physical or environmental threat on- or off-
site.

(4) Slash Removal in Urban Zoning Districts.
In urban zoning districts slash shall be either
removed from the site, chipped and spread across
the site within one year of project completion, or
burned in compliance with the requirements of the
Northwest Air Pollution Authority. Note: Burning
of slash within urban growth areas may be subject
to the provisions of RCW 70.94.743.

(5) Maintaining Established Buffers. Buffers as
identified in the clearing permit, WCC
20.80.736(1) or (2) or 20.80.739, shall be left
undisturbed unless express permission for clearing
activity or tree removal is provided by the county
and the DNR where an application is required by
the DNR. When approved by the county and/or the
DNR, tree removal from buffers should be kept to
a minimum. Unauthorized tree removal from
established buffers will result in an assessed pen-
alty at a rate of twice the value of the merchantable
timber. In the event of a dispute between the land-
owner and the county over the established value, an
assessment will be made by a professional forester
or arborist whose selection will be made by mutual
agreement between the county and the landowner.
The fee for the services of the professional forester
or arborist shall be paid by the landowner or
responsible party.

(6) A clearing activity will be considered to be
complete once the site has been revegetated and
stabilized. (Ord. 2005-079 § 1, 2005; Ord. 2003-
049 § 1, 2003; Ord. 2003-032 Exh. A, 2003; Ord.
2002-075, 2002; Ord. 2002-034, 2002).

20.80.738 Development moratoria —
Implementation, removal, and
exceptions.

(1) Development Moratorium. The purpose of

this section is to provide the criteria for imposing a

development moratorium. It also provides stan-
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dards for the hearing examiner to remove a six-
year development moratorium, and for the director
of the planning and development services depart-
ment to authorize the construction of one single-
family dwelling unit on a site that is subject to a
six-year development moratorium.

(a) Actions That Result in a Development
Moratorium. The following actions shall result in a
six-year development moratorium being imposed
by the director of the planning and development
services department or his/her designee:

(i) Conversion of any land covered by a
DNR forest practices application or notification
where a conversion is not declared,;

(ii) Any property that has been harvested
under a DNR forest practice application or notifi-
cation without an associated COHP approval;

(iii) Timber harvesting on a parcel or
parcels without a forest practices application or
notification;

(iv) The violation of a COHP or a county
forest conversion land clearing permit where the
following situations exist:

(A) The violation results in mod-
erate on- or off-site impacts that require mitigation,
but are not reasonably addressed by the violator
within the time allotted by the technical adminis-
trator; or

(B) The violation results in severe
on- or off-site impacts of such magnitude or type
that the technical administrator determines that
professional assistance is necessary to mitigate the
impacts.

(b) Consequences of a Development Mora-
torium.

(i) Whatcom County shall suspend
review of any application for development of land
which is, or becomes, subject to a six-year devel-
opment moratorium. The suspension of application
review does not constitute a stay of performance
timelines as included in any ordinances or permit
conditions associated with the site that is subject to
a six-year moratorium.

(i) Whatcom County shall not accept
applications for any development of land which is
subject to a six-year moratorium.

(iii)) A development moratorium im-
posed by Whatcom County shall extend to the har-
vest area including the roads indicated in the forest
conversion or forest practices application or
COHP. If no forest practices permit or COHP was
issued, the moratorium shall apply to the entire par-
cel.

(iv) Prior to any development permit ap-
plication, the property owner shall be required to
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submit a forest conversion land clearing permit ap-
plication on land that was cleared without a forest
practices application or notification, without an ap-
proved COHP, or in violation of a DNR-issued for-
est practices permit.

(v) Whatcom County shall notify the ap-
propriate state agency if the county becomes aware
of forest practices that have been initiated on a par-
cel without an approved forest practices applica-
tion or notification.

(c) Effective Date of Moratorium.

(i) The six-year development morato-
rium shall be imposed from the effective date of the
applicable forest practices application; or

(ii) If forest practices occur on a site
without the appropriate permit, a six-year develop-
ment moratorium shall be imposed from the date
the unpermitted forest practices were documented
by Whatcom County or the DNR; or

(iii) If a condition of a COHP approval is
substantively violated, in the opinion of the techni-
cal administrator, a six-year development morato-
rium shall be imposed from the date the violation
was documented by the county.

(2) Request for Removal of Development Mor-
atorium. A development moratorium may be con-
sidered for removal by the hearing examiner when
all of the following requirements are met:

(a) Public Hearing Required.

(i) The county shall set a date for public
hearing before the examiner pursuant to WCC
2.33.060 and 2.33.070 after all the requests for
additional information or plan corrections have
been satisfied and the necessary components have
been received as required for a complete applica-
tion.

(if) The public hearing shall follow the
procedures set forth in Chapter 20.92 WCC.

(b) Review Criteria. The examiner shall
consider the removal of a development moratorium
when the following criteria are met:

(i) The forest practices conducted on the
site comply with requirements of Chapter 222-24
WAC, Road Construction and Maintenance, Chap-
ter 222-30 WAC, Timber Harvesting, and any
applicable county codes or regulations. When more
than one rule, regulation, or code can be applied to
a harvest, then the more stringent requirements
shall be adhered to.

(i) Any required mitigation plan has
been completed or the performance thereof has
been adequately bonded.

(iii)) Any bonding required as part of a
mitigation requirement has been established to
county satisfaction.
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(iv) The site, when required by WCC
20.80.736(3)(c)(i)(A) or 20.80.739, shall have
been reforested in accordance with the require-
ments set forth in Chapter 222-34 WAC.

(v) Payment has been made of all other
fees, penalties, liens, or taxes owed to the county
which have been assigned to the subject parcel
including reimbursement of any county expenses
incurred relating to enforcement and/or prepara-
tion for the waiver hearing.

(vi) All permit conditions have been
addressed.

(vii) Neither the applicant nor any per-
son who acted in privity with the applicant:

(A) Intended to circumvent any
requirement of this section or the Forest Practice
Act or regulations by taking the actions for which
the moratorium was imposed; or

(B) Has engaged in a pattern or
practice of violations of any applicable regulations.

(c) Approval.

(i) The hearing examiner shall review all
requests for the removal of a development morato-
rium, any comments received, and applicable
county regulations or policies and may inspect the
property prior to rendering a decision.

(i) The hearing examiner may approve
an application for a request to remove a develop-
ment moratorium, approve the application with
conditions, require modifications of the proposal to
comply with specified requirements of local condi-
tions, or deny the application if it fails to comply
with requirements of this section.

(d) Required Written Findings and Determi-
nations. Removal of a development moratorium
may be approved by the examiner if the following
findings can be made regarding the proposal and
are supported by the record:

(i) The removal of the six-year develop-
ment moratorium will not be detrimental to the
public health, safety, and general welfare.

(i) The removal of the six-year develop-
ment moratorium will not be injurious to the prop-
erty or improvements adjacent to and in the
vicinity of the proposal.

(iii) The removal of the six-year devel-
opment moratorium will not result in significant
adverse environmental impacts.

(iv) The removal of the six-year devel-
opment moratorium is consistent with the review
criteria established in subsections (2)(b)(i) through
(vii) of this section.

(v) The removal of the six-year develop-
ment moratorium is consistent and compatible with
the goals, objectives, and policies of the Compre-
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hensive Plan, appropriate community plans or sub-
area plans, and the provisions of this section.

(3) Request for Single-Family Dwelling Excep-
tion. The director of the planning and development
services department may administratively grant an
exception to the mandatory six-year development
moratorium to allow the construction of one single-
family dwelling unit and associated accessory
structures pursuant to the following standards:

(a) General Requirements.

(i) The areathat is permitted to be devel-
oped pursuant to this administrative exception
shall not exceed one acre in size unless site and/or
well and septic constraints require a larger area, in
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which case the area developed is not to exceed two
acres. Access roads shall not be included in the
total area permitted to be devel oped.

(ii) A right-to-forestry disclosure state-
ment as provided for in WCC 14.04.030(B) will be
signed by the owner and subsequent purchasers,
and recorded as per WCC 14.04.030(A)(1). This
disclosure statement is not required in urban
growth areas (UGAS) unless the forest practice
occurs on a parcel adjacent to lands designated as
forest lands of long-term commercial significance
under Chapter 36.70A RCW.

(iii) Upon approval of a single-family
dwelling unit exception, a memorandum of agree-
ment (MOA) shall be recorded with the Whatcom
County auditor by the landowner which includes a
site plan depicting the area of the parcel to be ded-
icated for the single-family dwelling, yard area,
permitted accessory structures, and access road.
The MOA shall identify the action to be taken by
the landowner to correct any violations of county
ordinances or regulations.

(iv) The development moratorium shall
remain in effect for the remainder of the site.

(b) Review Criteria. One single-family
dwelling, permitted accessory structures, lawns
and landscaped area, and access road may be con-
structed together with site development activities
necessary to construct the dwelling on land subject
to a development moratorium,; provided, that:

(i) The construction of the single-family
dwelling, lawn and landscaping area, accessory
structures, and access road are in compliance with
al applicable county regulations;

(i) The landowner corrects any viola-
tions of critical area and resource land require-
ments if any have occurred on the parcel;

(iii) Reforestation of the site has
occurred, if required, pursuant to Chapter 222-34
WAC.

(c) Required Written Findings and Determi-
nations. A single-family dwelling unit exception
may be approved by the director on a site that is
subject to asix-year development moratorium only
if al of the following findings can be made regard-
ing the proposal and are supported by the record:

(i) The single-family exception to the
six-year development moratorium will not be det-
rimental to the public health, safety, and general
welfare.

(ii) The single-family exception to the
six-year development moratorium will not be inju-
rious to the property or improvements adjacent to
and in the vicinity of the proposal.
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(iii) The single-family exception to the
six-year development moratorium will not resultin
significant adverse environmental impacts.

(iv) The granting of the single-family
exception to the six-year devel opment moratorium
is consistent with the review criteriain subsection
(3)(b) of this section.

(v) The single-family exception to the
six-year devel opment moratorium is consistent and
compatible with the goals, objectives, and policies
of the Comprehensive Plan, appropriate commu-
nity plan or subarea plan, and the provisions of this
section.

(d) Six-year moratoriums will be adminis-
tratively removed by the director of the planning
and development services department or his/her
designee when it is determined that the moratorium
has been attached to incorrect parcel numbers and
where no activity on the incorrect parcel would
warrant a moratorium, or when forest practice
applications or natifications are withdrawn prior to
any logging or clearing activities. (Ord. 2003-049
§ 1, 2003; Ord. 2003-032 Exh. A, 2003; Ord. 2002-
075, 2002; Ord. 2002-034, 2002).

20.80.739 Conversion option harvest plan
(COHP).

(1) A conversion option harvest plan shall con-
form to the submission requirements of the Depart-
ment of Natural Resources.

(2) A conversion option harvest plan must be
reviewed and approved by the county prior to sub-
mittal to the Department of Natural Resources in
order for a moratorium waiver on development to
be granted by the county.

(3) A fee shal be established in accordance
with the Whatcom County unified fee schedule for
the review of aconversion option harvest plan.

(4) The conversion option harvest plan shall
remain in effect until a project permit has been
approved by the county. (Ord. 2003-049 § 1, 2003;
Ord. 2003-032 Exh. A, 2003; Ord. 2002-075,
2002; Ord. 2002-034, 2002).

20.80.740 Posting authorization.

Land clearing authorization must be posted by
the permit applicant and clearly visible at the
access to the site. (Ord. 2003-049 § 1, 2003; Ord.
2003-032 Exh. A, 2003; Ord. 2002-075, 2002
Ord. 2002-034, 2002).

20.80.741 Assurance of performance.
The county may require financial assurance for
the proper performance and for the repair of site
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conditions; including but not limited to temporary
erosion and sedimentation control facilities, vege-
tation restoration, and damage repair. During the
defined wet season, afinancial assurance of perfor-
mance shall be required. See WCC 20.94.200,
Clearing. (Ord. 2003-049 § 1, 2003; Ord. 2003-
032 Exh. A, 2003; Ord. 2002-075, 2002; Ord.
2002-034, 2002).

20.80.742 Penalties.

Violation of these requirements is punishable
pursuant to WCC 20.94.200. (Ord. 2003-049 81,
2003; Ord. 2003-032 Exh. A, 2003; Ord. 2002-
075, 2002; Ord. 2002-034, 2002).

20.80.743 Review fees.

Review fees will be assessed as established by
the Whatcom County unified fee schedule. (Ord.
2003-049 § 1, 2003; Ord. 2003-032 Exh. A, 2003;
Ord. 2002-075, 2002; Ord. 2002-034, 2002).

20.80.800 Livestock regulations.

20.80.801 Purpose.

The purpose of these livestock regulationsiis to
establish standards for the number of animal units
on relatively small acreage parcels where compati-
bility may become an issue. The restrictions
imposed by these regulations shall only apply to
parcels of less than 10 acres in size in the Urban
Residential, Residential Rural, Rural Residential-
Island, Rural or Forestry Districts when the parcel
is located adjacent to a residential use and is not
part of alarger agricultural operation on contigu-
ous property. (Ord. 96-056 Att. A § S11, 1996;
Ord. 87-12, 1987; Ord. 87-11, 1987; Ord. 85-100,
1985; Ord. 82-58, 1982).

20.80.805 Animal units.

The number of animal units which are permissi-
ble in those zone districts that refer to this section
shall be consistent with the following standards:

(1) Animal units shall be computed as set forth
in WCC 20.97.015; provided, that ponies and
horses under one year, calves under six months,
and sheep, goats and pigs under three months shall
not be included when computing animal units.

(2) Lots which have an area of less than one-
half acre may not keep an animal unit.

(3) Lotswith an area of one-half acre or more
and less than or equal to one acre may keep one
animal unit.

(4) Lots exceeding one acre in size may
increase the number of animals at the rate of one
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animal unit per one-half acre of land areain excess
of one acre.

(5) Bulls and stallions over six months of age
shall be prohibited, and the keeping of mink, foxes
or other nondomestic fur-bearing animals shal be
prohibited.

(6) All animal units shall be confined to the
building lot or parcel unless otherwise provided.
(Ord. 96-056 Att. A 8 S11, 1996; Ord. 87-12, 1987;
Ord. 87-11, 1987).

20.80.900 Surface miningregistration/
inspection procedures.

Owners of al new and ongoing surface mining
operations are required to submit completed regis-
tration forms with fee to the county on an annual
basis.

Forms shall be submitted to the county by no
later than February 9th of each year. Required
information shall include, but is not limited to: (1)
location and ownership of parcel, (2) current per-
mit status of mining activity on parcel, and (3)
material type(s) and quantitiesto be extracted (vol-
ume estimates will be confidential). (Ord. 92-079,
1992).
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20.80.950 Mobile home and recreational
vehicle park standards.

All mobile home and recreational vehicle parks
shall meet the following standards:

(1) Where not specified by the applicable zon-
ing district, mobile home parks shall have:

(@) A maximum density of seven lease
spaces per acre when public water and sewer are
provided,

(b) A maximum density of three lease
spaces per acre when public water and sewer are
not provided;

(c) A minimum parcel size of two acres.

(2) Where not specified by the applicable zon-
ing district, recreational vehicle parks shall have:

(@) A maximum density of 15 lease spaces
per acre when public water and sewer are provided;

(b) A maximum density of seven lease
spaces per acre when public water and sewer are
not provided;

(c) A minimum parcel size of two acres.

(3) Mobile home parks shall provide storage
area for boats, recreational vehicles and other large
items. Recreational vehicle parks may provide
such storage areas. Said storage areas shall be
screened consistent with these standards.

(4) Within a mobile home park, no mobile
home, other major structure, or outdoor storage
shall be located closer than 20 feet to the perimeter
of the site.

(5) Along the edges of mobile home parks,
walls or vegetative screening shall be provided
where needed to protect residents from undesirable
views, lighting, noise or other off-site influences,
or to protect occupants of adjoining property from
potentially adverse influences within the mobile
home park. In particular, extensive off-street park-
ing areas and service areas for loading and unload-
ing other than passenger vehicles, and for storage
and collection of trash and garbage, shall be
screened.

(6) A 30-foot landscaped buffer area or screen-
ing composed of suitable native vegetation shall be
placed around all common storage areas and at all
perimeters of any recreational vehicle park. The
purpose of said buffer is to protect on a year-round
basis the adjacent property or roadways from
unsightliness, visual distraction and/or noise
impacts. The buffer area may be reduced where it
can be demonstrated that alternative screening can
adequately accomplish the purposes stated in this
subsection. Perimeter buffers shall be supple-
mented by a fence or other device where trespass is
a potential problem. No structures, development or

20-143

20.80.950

other activities shall occur within any buffer areas;
provided, that trails may be located within those
buffer areas which are at least 50 feet in width.

(7) There shall be landscaping developed con-
sistent with WCC 20.80.300 within open areas of
the mobile home park and recreational vehicle
parks not otherwise used for park purposes. Such
open areas and landscaping shall be continually
and properly maintained.

(8) Mobile homes and recreational vehicle
parks shall keep 40 percent of the site free of build-
ings, structures, parking areas and other impervi-
ous surfaces.

(9) An organization or individual with proper
funding to maintain common facilities and operate
the parks shall be provided.

(10) On-site recreational amenities with at least
one substantial facility serving the users of a park
or identified area. Such substantial facilities may
include tennis courts, children’s play areas with
equipment, or a swimming pool. The type and size
of facility shall be appropriate to the type and
amount of clientele being served.

(11) Maximum length of stay in recreational
vehicle parks shall not exceed 180 days for any
one-year time period.

(12) Interior roads within mobile home and rec-
reational vehicle parks shall be private, unless the
county engineer determines that the development
of public roads is necessary.

(13) For each mobile home space there shall be
provided and maintained at least two parking
spaces conforming with zoning ordinance require-
ments. In addition to occupant parking, guest and
service parking shall be provided within the bound-
aries of the park at a ratio of one parking space for
each two mobile home spaces.

(14) There shall be a minimum of 10 feet of
separation maintained between all mobile homes
on the site. Accessory structures may be located no
closer than 10 feet to any mobile home or five feet
to other accessory structures.

(15) Each rental space shall be numbered on the
site plan and the number shall be prominently dis-
played on the site. (Ord. 99-045 § 1, 1999).

(Revised 9/04)
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Chapter 20.82
PUBLIC UTILITIES

Sections:

20.82.010 Intent.

20.82.020 Permitted uses.

20.82.030 Conditional uses.

20.82.031 Special conditions applicable on
utilities meeting the definition of WCC
20.82.030(1) or (2).

20.82.040 Other applicable regulations.

20.82.010 Intent.

The provisions of this chapter regulate the
installation, maintenance and operation of public
utility lines, pipelines for oil and gas, railroads (but
not included switching yards or round houses), or
maintenance facilities. The citizen initiative,
enacted through Ordinance 90-124, regarding
power line placement, Comprehensive Plan land
use designations, Comprehensive Plan policy
directives and the specific provisions of this chap-
ter, shall be the basis for decisions regarding utility
development. This chapter applies to all zoning
districts unless stated otherwise. (Ord. 2004-041
8 1; Ord. 2004-014 § 2, 2004; Ord. 96-056 Att. A
§ T1, 1996; Ord. 87-12, 1987; Ord. 87-11, 1987).

20.82.020 Permitted uses.

.021 Exceptas provided in WCC 20.82.030, the
installation and maintenance, including replace-
ment, of all utility lines including pipes, cables and
wires; and associated service equipment together
with associated structures such as pump stations
and equipment vaults; provided, that above-ground
structures shall conform to the size requirements of
WCC 20.82.022.

.022 Buildings and structures 100 square feet in
floor area or smaller including pump houses, stor-
age buildings, equipment buildings, and similar
structures necessary for the operation of the utility.

.023 Water storage tanks owned and operated
by a public utility for the sole purpose of providing
required fire flow; provided, that the volumes do
not exceed 50,000 gallons and height is not in
excess of 12 feet above the ground level measured
within 20 feet in all directions of the tank. A pri-
vately owned water storage tank constructed to
provide fire flow for a singular use or property and
maintained by the property owner(s) is considered
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an accessory use to the primary permitted or condi-
tionally permitted use that is to be protected by fire
flow supplied from the tank and not subject to reg-
ulation as a public utility; provided, the height does
not exceed the maximum height allowed in the
underlying zone. (Ord. 99-067, 1999; Ord. 96-056
Att. A§T1, 1996).

20.82.030 Conditional uses.

The following uses shall require a conditional
use permit or major project permit and shall be sub-
ject to a threshold determination in accordance
with the Whatcom County SEPA Ordinance:

(1) Transmission pipelines, or pipelines termed
a distribution pipeline but having characteristics
that fit the definition of a transmission pipeline,
carrying petroleum and petroleum products other
than natural gas when such pipelines will be
located outside the zoning district classified as
Heavy Impact Industrial.

(2) Regional transmission pipelines for the bulk
conveyance of natural gas, or pipelines termed a
distribution pipeline but having characteristics that
fit the definition of a transmission pipeline. Except
for the above conditions, natural gas pipelines
which are owned and operated by a gas utility com-
pany regulated by the State Utilities and Transpor-
tation Commission and which are distribution lines
owned by the utility that provide natural gas ser-
vice directly to county citizens and businesses shall
not be considered regional transmission lines.

(3) New sewer and/or water lines with an inside
diameter greater than eight inches except for the
following which shall be permitted outright:

(@) New sewer and/or water lines located
and installed by a public utility or municipality in
conformance with a state approved sewer and/or
water comprehensive plan and consistent with the
Whatcom County Comprehensive Plan.

(b) New sewer and/or water line(s) whose
principal function is to provide service to a new
development(s) approved either by Whatcom
County or a municipality.

(c) New sewer and/or water lines for the
purpose of addressing a health emergency docu-
mented by the state or county health department.

(4) Electronic communications structures and
telecommunication towers including associated
maintenance and operations structures, provided
this section shall not apply to any structures associ-
ated with wireless communications facilities.

(5) Water storage reservoirs with volumes
exceeding 50,000 gallons or those with height in
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excess of 12 feet above the ground level measured
within 20 feet in all directions of the tank.

(6) Utility structures located above ground such
as pump stations, equipment buildings and similar
structures greater than 100 square feet in area.

(7) Sewer and water treatment plants, except
that sewer treatment plants are prohibited in the
Airports Operations Zone.

(8) Electrical substations and electrical power-
lines operating at voltages greater than 55 kV
(55,000 volts); provided, applications for such sub-
stations and power lines shall be processed as a
major development permit (pursuant to Chapter
20.88 WCC); provided, that no further major
development permit shall be granted for such lines
which:

(a) Operate at greater than 115 kV (115,000
volts) except on land where such permits have
already been granted or in those districts classified
as industrial; or

(b) Operate at 115 kV (115,000 volts) and
carry greater than 160 mw (160 megawatts) aver-
age loading, except on land where such permits
have already been granted or in those districts clas-
sified as industrial. For purposes of this section,
“average loading” means the average power in
megawatts carried by a power line over any 12-
month period; provided, that loading at full line
carrying capacity may not extend beyond any 90-
day period;

(c) Are dedicated to provision of transmis-
sion service to (from) an electrical generating plant
having a generating capacity greater than 160 mw
(160 megawatts), except on lands where such per-
mits have already been granted or in those districts
classified as industrial. (Ord. 2004-041 § 1; Ord.
2004-014 § 2, 2004; Ord. 2002-017 § 1, 2002; Ord.
2000-006 § 7, 2000; Ord. 99-067, 1999; Ord. 96-
056 Att. A 8 T1, 1996; Ord. 90-124, 1990; Ord. 88-
29, 1988; Ord. 87-12, 1987; Ord. 87-11, 1987).

20.82.031 Special conditions applicable on
utilities meeting the definition of
WCC 20.82.030(1) or (2).

(1) With the proposal of new pipelines, pipeline
proponents shall conduct “open house” and “town-
hall” style public meetings as a requirement of the
county land use development permit process and
shall provide funds that are sufficient for a third
party presentation about right-of-way issues and
eminent domain. These presentations will be held
when county planning and development deems
appropriate, selected by the county, but as early in
the permitting process as practical. The county will
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select a third party to give such presentation, and
the third party shall be independent from the pipe-
line proponent.

(2) Pipeline operators are required to provide
accurate “as-built” pipeline maps for approval of
any county development permit. Information shall
include, but is not limited to, scaled plan maps
accurate to the parcel level, pipe size, allowable
pressure, fuel type, and average or approximate
right-of-way widths.

(3) Required pipeline proponents to notify cit-
ies if the proposal is within their urban growth area,
all utility providers, and special purpose districts
where the siting of new pipelines crosses those ser-
vice areas. (Ord. 2002-017 § 1, 2002).

20.82.040 Other applicable regulations.

(1) Solid waste facilities and large scale electri-
cal generating plants are not conditional uses under
the name “public utilities” but are restricted to
where they have been named as uses.

(2) The provisions of this chapter shall not
apply to wireless communications services and
facilities which are regulated under Chapter 20.13
WCC. (Ord. 2000-006 § 8, 2000; Ord. 99-067,
1999).

(Revised 9/04)
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Chapter 20.83
NONCONFORMING USES AND PARCELS

Sections:

20.83.010 Continuation.

20.83.015 Termination of nonconforming adult
businesses.

20.83.020 Expansion of nonconforming use.

20.83.030 Zone district change — Continuation.

20.83.040 Change to another nonconforming use.

20.83.050 Damage or destruction — Rebuilding
permitted.

20.83.060 Lots of record.

20.83.070 Lot consolidation.

20.83.080 Access to existing public road.

20.83.090 Use of consolidated parcels.

20.83.100 Hardship.

20.83.110 Reduction of area.

20.83.120 Applicability.

20.83.130 Affidavit of nonconforming use.

20.83.140 Developed subdivisions in forestry
zones.

20.83.150 Development and performance
standards.

20.83.151 Surface mining operations.

20.83.010 Continuation.

Except as otherwise provided in this chapter, the
lawful use of any building, land or premises, exist-
ing on the effective date of adoption or amendment
of this chapter, may be continued although such
use does not conform to the provisions hereof. If
such nonconforming use is discontinued for a
period of 12 months or more, any future use of said
building, land or premises shall be consistent with
the provisions of this chapter.

A structure occupied by a nonconforming resi-
dential use may be converted to any of the follow-
ing uses:

(1) An adult family home that is similar in size,
facilities and occupancy to the nonconforming res-
idential use.

(2) A boarding home that is similar in size,
facilities and occupancy to the nonconforming res-
idential use.

(3) A mental health facility that:

(a) Provides residential treatment; and
(b) Is similar in size, facilities and occu-
pancy to the nonconforming residential use.

(4) A substance abuse facility that:

(a) Provides residential treatment; and
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(b) Is similar in size, facilities and occu-
pancy to the nonconforming residential use. (Ord.
2004-014 § 2, 2004).

20.83.015 Termination of nonconforming
adult businesses.

Nonconforming adult businesses shall terminate
within one year from the date that the use became
nonconforming, except that the hearing examiner
may approve up to four additional one-year exten-
sions, provided that:

(1) An application is submitted by the owner or
operator of such business to the Whatcom County
planning and development services department at
least 120 days prior to the date that such business
must terminate; and

(2) The hearing examiner shall find, in connec-
tion with such adult business, that:
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(a) The applicant had made, prior to the use
becoming nonconforming, substantial financial
expenditures related to the adult business; and

(b) The applicant has not recovered, through
sales, depreciation or other tax benefits, a reason-
able portion of the financial expenditures related to
the adult business that were made prior to the use
becoming nonconforming; and

(c) The applicant could not recover, through
sales, depreciation or other tax benefits, a reason-
able portion of the financial expenditures by con-
verting the nonconforming adult business to a use
that is permitted or allowed as a conditional use in
the zoning district; and

(d) The period for which such adult business
may be permitted to continue is the minimum
period sufficient for the applicant to recover,
through sales, depreciation or other tax benefits, a
reasonable portion of the financial expenditures
incurred related to the adult business, but in no case
shall exceed one additional year at a time; and

(e) The economic hardship to the applicant
is found to outweigh the public benefit to be gained
by termination of the nonconforming use.

For the purpose of this section, “financial expen-
ditures” shall mean the capital outlays made by the
applicant to establish the adult business, exclusive
of the fair market value of the building in which the
use is located and exclusive of any improvements
unrelated to the nonconforming adult business.
“Financial expenditures” shall not include
improvements to the building for which all required
permits were not obtained. “Financial expendi-
tures” shall not include materials for sale or rent
that could be moved to another legal site and placed
for sale or rent at that site. (Ord. 99-070 § 2, 1999).

20.83.020 Expansion of nonconforming
use.

(1) Nonconforming uses may be extended
throughout any building partially occupied by such
use at the time of passage of the ordinance codified
in this section, except for nonconforming adult
businesses, which shall not be extended to other
parts of the building.

(2) The expansion of a nonconforming use by
addition or enlargement shall require a conditional
use permit, except for nonconforming adult busi-
nesses, which shall not be expanded. The expan-
sion must be on the parcel as it existed at the time
the use became nonconforming and the use shall
not expand on adjacent parcel(s). The expansion
shall be approved if it is consistent with the appli-
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cable zoning regulations except the use restrictions
and complies with WCC 20.84.220(2) to (8).

(3) For the purposes of this section, the expan-
sion of a nonconforming surface mining operation
(which requires a conditional use permit) shall
mean:

(a) Any lateral excavation outside of the
footprint of the nonconforming mine as it existed
on the effective date of the amendment codified in
this subsection; or

(b) Any further excavation within a five-
year time of travel boundary for delineated well-
head protection areas (areas within the one-year
and two-year time of travel boundaries are included
in the five-year time of travel boundary); or

(c) Any further excavation within 10 feet of
the seasonal high water table if mining is within a
10-year time of travel boundary for delineated
wellhead protection areas, but outside of a five-
year time of travel boundary; or

(d) Any further excavation within five feet
of the seasonal high water table if mining is within
a critical aquifer recharge area, but outside of the
10-year time of travel boundary for delineated
wellhead protection areas.

This subsection (3) does not apply to mining
operations conducted in accordance with a previ-
ously approved conditional use permit, mining
operations conducted in accordance with a previ-
ously approved county surface mining permit, nor
to mining operations within the mineral resource
lands overlay zone that have obtained administra-
tive approval. Subsections (3)(b) and (3)(c) of this
section do not apply when the well was drilled after
the effective date of the amendment codified in this
subsection.

(4) Whatcom County shall not pursue enforce-
ment action for failure to possess a conditional use
permit against any operator or owner of a noncon-
forming surface mining operation if all of the fol-
lowing circumstances apply:

(a) The owner or operator demonstrates that
this section would require them to cease operations
until they obtained a conditional use permit; and

(b) The owner or operator applies for a con-
ditional use permit:

(i) Within 120 days of the effective date
of the amendment codified in this subsection; or

(i) Within 120 days of the date the mine
owner or operator is notified of the new wellhead
protection area, if the new wellhead protection area
is established after the effective date of the amend-
ment codified in this subsection for an existing
well; and

(Revised 8/03)
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(c) The owner or operator continues to
actively seek the conditional use permit after the
application is submitted. (Ord. 2001-047 § 1, 2001;
Ord. 99-070 § 2, 1999; Ord. 88-29, 1988).

20.83.030 Zone district change —
Continuation.

When a zone district is changed, existing non-
conforming uses may be continued consistent with
the provisions of WCC 20.83.010, 20.83.020, and
20.83.150. (Ord. 2001-047 § 1, 2001).

20.83.040 Change to another
nonconforming use.

The change of a nonconforming use to another
type of a nonconforming use shall be conditionally
permitted, except that a nonconforming use shall
not be changed to an adult business. The change of
nonconforming use shall be approved if it is con-
sistent with the applicable zoning regulations,
except the use restrictions, and complies with
WCC 20.84.220(2) to (8), providing such change
does not require the provision of water and sewer
utility services at a level greater than that currently
available to the subject property, and that the new
nonconforming use does not result in greater
impacts upon surrounding properties than did the
original nonconforming use. (Ord. 99-070 § 2,
1999; Ord. 86-15, 1986).

20.83.050 Damage or destruction —
Rebuilding permitted.

If a nonconforming use or physical feature of a
building or group of buildings on one site is dam-
aged or destroyed by any means, that use shall be
permitted to be rebuilt equal to the square footage
of damaged or destroyed building(s), and for the
same use and location on the site. (Ord. 87-12,
1987; Ord. 87-11, 1987).

20.83.060 Lots of record.

Except as modified by WCC 20.83.070, legal
parcels or lots of record that do not meet the mini-
mum area or width requirements of the zone dis-
trict may be developed with permitted, accessory
and conditional uses provided:

(1) That all other district standards are met; and

(2) The lots or parcels were created pursuant to
applicable state and local subdivision regulations
in place at the time of lot segregation. (Ord. 2000-
013 § 1,2000; Ord. 87-12, 1987; Ord. 87-11, 1987;
Ord. 82-78, 1982).
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20.83.070 Lot consolidation.

Two or more lots of record shall be considered
as one undivided parcel for the purpose of use or
sale if all of the following circumstances apply,
except as modified by WCC 20.83.071, 20.83.072,
or 20.83.073:

(1) The lots were in one ownership as of the
date of the adoption of the ordinance codified in
this section (March 21, 2000);

(2) One or more of the lots in question does not
meet the conventional minimum lot size of the
applicable zone district;

(3) The lots are not separated by an intervening
parcel in different ownership or by public right-of-
way;

(4) No more than one lot is developed with a
legally established permitted or conditional use;

(5) At least one of the lots is less than one acre
or located within the Lake Whatcom watershed or
other water resource protection overlay district, a
designated critical area, or an area zoned agricul-
ture, commercial forestry, or rural forestry.

.071 The following formula shall be used to
determine the maximum number of lots which
shall be permitted by the consolidation of substan-
dard lots. This formula is not applicable to satisfy-
ing the requirements of Chapter 20.89 WCC.

The total area of all lots subject to consolidation
under this section shall be added together and the
sum divided by the minimum noncluster lot size
for the zoning district. The whole number quotient
shall be the maximum number of lots; provided,
that an additional lot shall be allowed if the quo-
tient contains a fraction of 0.5 or more; and pro-
vided further, that the number of lots shall not
exceed the original number of lots. Parcels recog-
nized as permitted lots under this subsection are
not required to obtain administrative approval
under WCC 20.83.072.

.072 Any owner of lots subject to consolidation
hereunder may apply for administrative approval
for relief from the provisions of WCC 20.83.070
on the grounds that such requirements place an
unreasonable burden upon the property affected. In
evaluating such a claim, the zoning administrator
shall grant consolidation relief if all of the follow-
ing circumstances apply:

(1) That each lot has a water and sewer service
from a public provider or an on-site water and sew-
age disposal system approved by the Whatcom
County department of health and human services.

(2) That each lot has a building site, exclusive
of building setbacks, at least 40 feet wide and 40
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feet deep, which is not located within the Lake
Whatcom watershed or other water resource pro-
tection overlay district, a designated critical area,
or an area zoned agriculture, rural forestry or com-
mercial forestry.

(3) That each lot has legal and physical access
to a public or private road improved to county road
standards.

(4) The proposed consolidation relief meets the
approval criteria of WCC 20.84.220(3) through
(8).

The procedures for administrative approval uses
(WCC 20.84.235) shall be followed when process-
ing a lot consolidation relief application, except
that the approval criteria of WCC 20.84.220(1) and
(2) shall not apply.

.073 Lots that were formally established after
September 2, 1955, by long plats, assessor’s plats,
short plats, the binding site plan process, divisions
certified exempt on the conveying instrument by
Whatcom County, or parcels which were legally
created after February 3, 1972, under an exemption
included in the Whatcom County subdivision reg-
ulations in place at the time they were divided, are
exempt from the lot consolidation requirements of
WCC 20.83.070. (Ord. 2003-029 § 1 (Att. A §9),
2003; Ord. 2002-055, 2002; Ord. 2000-013 §1,
2000; Ord. 88-29, 1988; Ord. 87-12, 1987; Ord.
87-11, 1987; Ord. 82-78, 1982).

20.83.080 Access to existing public road.

No parcel shall be created and treated as an inde-
pendent usable lot (through consolidation of lots of
record under WCC 20.83.070 and 20.83.071) that
does not have access to an existing public road.
(Ord. 87-12, 1987; Ord. 87-11, 1987).

20.83.090 Use of consolidated parcels.
Parcels of land created by consolidation pursu-
ant to WCC 20.83.070, 20.83.071 or 20.83.072
shall be considered as conforming parcels and shall
be eligible for permitted, accessory and condition-
ally permitted uses; provided, that prior to issuance
of a building permit, platted lots that are consoli-
dated shall either be bound together by a covenant
filed with the county auditor or by the vacation of
interior lot lines, and unplatted lots that are consol-
idated shall be bound together by a covenant filed
with the county auditor. A binding covenant shall
include the county as a signator to prevent removal
of the covenant without the knowledge of the
county. (Ord. 87-12, 1987; Ord. 87-11, 1987).
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20.83.100 Hardship.

To mitigate hardship to the applicant/ property
owner, lots being created pursuant to a currently
valid application for a short plat or long subdivi-
sion, at the date of adoption or amendment of this
ordinance, shall be recognized as conforming lots
for the purpose of this ordinance; provided that
other applicable requirements of the zone district
and subdivision ordinance are met. (Ord. 87-12,
1987; Ord. 87-11, 1987).

20.83.110 Reduction of area.

Lot area, yards, other open space, off-street
parking or loading areas which exist on or after the
effective date of this ordinance shall not be reduced
below the minimum required by the ordinance.

20.83.120 Applicability.

The provisions of this ordinance shall be appli-
cable to the use or sale of any parcel subject to this
ordinance, and shall preclude any action in any
manner which may diminish compliance herewith.

20.83.130 Affidavit of nonconforming use.

When a nonconforming use of a property is
challenged through a complaint from the public or
by initiative of the zoning administrator, the bur-
den of proof of applicability of WCC 20.83.010
above, shall rest with the property owner. The
owner shall make public record of his right of non-
conforming land use status by filing an affidavit of
nonconforming use with the zoning administrator
that contains the legal description of the affected
property, the purpose for which the property is
used and any other facts necessary as evidence to
verify the legitimacy of the nonconformity. The
affidavit shall be accompanied by a filing fee as
listed on the current fee schedule. The zoning
administrator or designee shall make a site exami-
nation to verify the nonconforming use and
endorsed upon the affidavit if found to be as repre-
sented by the applicant.

The administrative determination to endorse or
not to endorse a nonconforming use may be
appealed under WCC 20.92.210(2). (Ord. 2003-
029 § 1 (Att. A 8 4), 2003; Ord. 87-12, 1987; Ord.
87-11, 1987).

20.83.140 Developed subdivisions in
forestry zones.

Residential or recreational subdivisions sub-
stantially developed and located within Forestry
Zones shall be subject to standards as shown
below:
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(1) Lummi Island Scenic Estates shall be
administered under the RR-I Zone District regula-
tions. (Ord. 87-12, 1987; Ord. 87-11, 1987).

20.83.150 Development and performance
standards.

Within 18 months from November 9, 1992, the
development and performance standards of WCC
20.73.650 and 20.73.700 shall apply to all lawfully
existing surface mining operations. (Ord. 92-079,
1992).

20.83.151 Surface mining operations.

Surface mining operations lawfully existing
prior to November 9, 1992, may continue such
activity only when the rate of extraction does not
exceed the average rate at the site over the previous
five years; provided that this shall not apply to
operations with a valid state or local surface min-
ing permit. (Ord. 92-079, 1992).

(Revised 12/04)
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Chapter 20.84

VARIANCES, CONDITIONAL
USES, ADMINISTRATIVE APPROVAL
USES AND APPEALS

Sections:

20.84.100 Variances.

20.84.200 Conditional uses.

20.84.210 Application.

20.84.220 Criteria.

20.84.225 Revisions to conditional use permits.
20.84.230 Open record hearing notice.
20.84.235 Administrative approval uses.
20.84.240 Appeals.

20.84.250 Fees.

20.84.260 Date of expiration.

20.84.100 Variances.

.110 The hearing examiner shall have authority
to grant a variance from the provisions of this ordi-
nance and of WCC Title 22, the Guide Meridian
Improvement Plan, when, in the opinion of the
hearing examiner, the conditions set forth in WCC
20.84.120 herein have been found to exist. In such
cases, a variance may be granted which is in har-
mony with the general purpose and intent of this
ordinance so that the spirit of this ordinance shall
be observed, public safety and welfare secured, and
substantial justice done; provided that no variance
shall be granted which authorizes a use which is
not permitted by the underlying zoning.

.120 Before any variance may be granted, it
shall be shown that the following circumstances
are found to apply:

(1) That any variance granted shall not consti-
tute a grant of special privilege, be based upon rea-
sons of hardship caused by previous actions of the
property owner, nor be granted for pecuniary rea-
sons alone;

(2) Because of special circumstances applica-
ble to the subject property, including size, shape,
topography, location or surrounding, the strict
application of the zoning ordinance is found to
cause a hardship and deprive the subject property
of a use or improvement otherwise allowed in the
identical zone classification. Aesthetic consider-
ations or design preferences without reference to
restrictions based upon the physical characteristics
of the property do not constitute sufficient hardship
under this section;
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(3) The granting of the variance will not be
materially detrimental to the public welfare, or
injurious to the property or improvements in the
vicinity and zone in which the subject is situated.
(Ord. 87-12, 1987; Ord. 87-11, 1987).

20.84.200 Conditional uses.

20.84.210 Application.

Upon application, the hearing examiner may
grant conditional use permits for such uses as set
forth in this ordinance. Conditional use permits
shall be nontransferable unless said transfer is fur-
ther approved by the hearing examiner.

20.84.220 Criteria.

Before approving an application for a condi-
tional use permit, the hearing examiner shall
ensurethat any specific standards of the use district
defining the conditional use are fulfilled, and shall
find adequate evidence showing that the proposed
conditional use at the proposed |ocation:

(1) Will be harmonious and in accordance with
the general and specific objectives of Whatcom
County’s Comprehensive Plan and zoning regula-
tions.

(2) Will be designed, constructed, operated,
and maintained so as to be harmonious and appro-
priate in appearance with the existing or intended
character of the general vicinity, and that such use
will not change the essential character of the same
area.

(3) Will not be hazardous or disturbing to exist-
ing or future neighboring uses.

(4) Will be serviced adequately by necessary
public facilities such as highways, streets, police
and fire protection, drainage structures, refuse dis-
posal, water and sewers, and schools; or that the
persons or agencies responsible for the establish-
ment of the proposed use shall be able to provide
adequately any such services.

(5) Will not create excessive additional require-
ments at public cost for public facilities and ser-
vices, and will not be detrimental to the economic
welfare of the community.

(6) Will not involve uses, activities, processes,
materials, equipment and conditions of operation
that will be detrimental to any persons, property, or
the genera welfare by reasons of excessive pro-
duction of traffic, noise, smoke, fumes, glare or
odors.

(7) Will have vehicular approaches to the prop-
erty which shall be so designed as not to create an
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interference with traffic on surrounding public
streets.

(8) Will not result in the destruction, loss or
damage of any natural, scenic or historic feature of
major importance. (Ord. 2004-014 § 2, 2004).

20.84.225 Revisionsto conditional use
per mits.

The hearing examiner may approve revisions to
conditional use permits; provided, that the pro-
posed changes are within the scope and intent of
the original permit. “ Within the scope and intent of
the original permit” shall mean the following:

(1) Lot coverage and height may be increased a
maximum of 10 percent from the provisions of the
origina permit; provided, that revisions involving
new structures not shown on the original site plan
shall require a new permit; and provided further
that any revisions authorized under this paragraph
shall not exceed height, lot coverage, setback or
any other requirements of the regulations for the
areain which the project is located;

(2) Landscaping may be added to a project
without necessitating an application for a new per-
mit; provided that the landscaping is consistent
with conditions (of any) attached to the origina
permit and is consistent with the regulationsfor the
areain which the project is located;

(3) The use authorized pursuant to the original
permit is not changed;

(4) No additional over-water construction will
be involved for shoreline conditiona use permits;

(5) No substantial increase in adverse environ-
mental impact will be caused by the project revi-
sion. (Ord. 87-12, 1987; Ord. 87-11, 1987).

20.84.230 Open record hearing notice.
Notice of application and notice of open record
hearing shall take place consistent with WCC
2.33.060 and 2.33.070. If a proposed project is
within acity’s urban growth area, notice shall also
be sent to the applicable city staff and planning
commission at least 15 days prior to the hearing.
(Ord. 2002-007 § 1, 2002; Ord. 96-031 § 2, 1996).

20.84.235 Administrative approval uses.
(1) Theapplicant shall submit an administrative

approval use application form to the planning and
development services department together with all
of the following:

(@) Documentation of compliance with
approval requirements;

(b) The filing fee specified in the Unified
Fee Schedule;

(Revised 6/04)



20.84.235

(c)(i) For sites within urban growth areas:
Stamped envelopes with typed addresses for each
property owner within 300 feet of the externa
boundaries of the subject property as shown by the
records of the county assessor (1,000 feet for adult
businesses);

(ii) For sitesoutside urban growth areas:
Stamped envelopes with typed addresses for each
property owner within 1,000 feet of the externa
boundaries of the subject property as shown by the
records of the county assessor.

(d) Three copies of a site plan at a scale of
one inch equals 20 feet for sites that are less than
five acres, and oneinch equals 40 feet for sitesfive
acres or more (if requested by the applicant, a dif-
ferent scale may be approved by planning and
development services). The site plan shall show
locations of property boundaries, locations and
sizes of structures, vehicular access and parking
areas, locations and types of water and sewer ser-
vices, and locations and types of structureson adja-
cent properties.

(2) Upon receipt of application materials per
subsection (1) of this section, the planning and
development services department shall send a
notice of the proposal to al owners of property
within 300 feet of the external boundaries of the
subject property for siteswithin urban growth areas
and 1,000 feet for properties outside urban growth
areas, and to the applicable city staff and planning
commission if the property iswithin a city’s urban
growth area, at least 15 days prior to the decision
date. The applicant shall aso post public notices of
the proposal on all road frontages of the subject
property so as to be visible to adjacent property
owners and to passing motorists. Said notices shall
be provided to the applicant by the planning and
development services department and shall remain
in placefor at least 15 days prior to the decision. A
signed affidavit of posting shall bereturned at least
one week prior to the decision. Property owners
who have been notified of the proposal shall have
a period of 15 days from the date printed on the
mailed notice or 15 days from the posting of notice
on the property, whichever islater, within which to
submit to the planning and development services
department a written response in support of or in
opposition to al or parts of the proposal.

(3) Planning and development services shall
approve or deny all administrative approval use
applications. Decisions for al administrative
approval use permits except adult businesses shall
be based upon compliance with the criteria estab-
lished for the proposed use in the appropriate zone
district, the requirement of this section and of
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WCC 20.84.220. Decisions for administrative
approval use permits for adult businesses shall be
based solely upon the criteria in subsection (7) of
this section.

(4) Decisions on administrative approval use
permits for adult businesses shall be issued within
20 days of receiving a complete application. An
application for an adult business is complete if it
contains al of the information specified in subsec-
tion (1) of this section.

(5) If the permit isdenied, the applicant shall be
notified in writing. The grounds for denial and the
applicant’ s right to appeal shall be set forth in this
notification.

(6) Any party of record may appeal the deci-
sion. For purposes of administering this section,
parties of record shall be defined as the applicant,
the owner of the property, and any person who has
submitted a written response to the proposal. Each
application for appeal of an administrative
approval shall be accompanied by a fee as speci-
fied in the Unified Fee Schedule.

(7) Criteriafor Adult Businesses. Prior to grant-
ing administrative approval for an adult business,
planning and development services shall find that
the proposed use at the proposed location satisfies
or will satisfy all the following criteria:

(@) Theadult businesswill be in accordance
with Policies 2AAA-1 through 2AAA-4 of the
Whatcom County Comprehensive Plan.

(b) The adult business will be consistent
with WCC 20.66.131.

(c) The adult business shall be closed from
2:00 am. to 10:00 am. if it contains:

(i) An “adult eating or drinking estab-
lishment” as defined by WCC 20.97.008(2); or

(i) An “adult theater” as defined by
WCC 20.97.008(3); or

(iii) An “other adult commercia estab-
lishment” as defined by WCC 20.97.008(4); or

(iv) One or more viewing booths.

(d) If the adult business includes one or
more viewing booths, the interior of the adult busi-
nesswill incorporate al of the following measures.

(i) Eachviewing booth shall have at least
athree-foot wide opening where a customer enters
and exits the booth that is without doors, physical
barriers, or visual barriers, and

(ii) Each viewing booth shall have at
least one 100-watt light bulb that is properly work-
ing and turned on when businessis open. Thelight
bulb shall not be covered or otherwise shielded
except with acommercialy available lighting fix-
ture. A minimum of one 12-inch by 12-inch dura-
ble metal sign shall be located at the entrance to
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each viewing booth area stating that lights shall
remain on; and

(iii) Aisles or hallways adjacent to view-
ing booths shall be a minimum of five feet wide;
and

(iv) There shall be no holes or openings
in common walls between viewing booths.

For adult businesses containing one or more
viewing booths, a condition of administrative
approval shall require an unannounced inspection
every six months during business hours by What-
com County to ensure that measures in subsections
(7)(d)(i) through (iv) of this section are being
implemented on an ongoing basis. (Ord. 2003-039
Exh. A, 2003; Ord. 2002-007 § 1, 2002; Ord. 2001-
038 § 2, 2001; Ord. 97-069, 1997; Ord. 95-031,
1995; Ord. 91-009, 1991).

20.84.240 Appeals.

The hearing examiner shall have the authority to
hear and decide, in conformity with this chapter,
appeals from any order, requirement, permit deci-
sion or determination made by an administrative
official in the administration or enforcement of this
chapter where more than one interpretation is pos-
sible; provided, that such appeal shall be filed in
writing within 14 days of the action being
appealed. If an appellant prevails in an appeal of an
administrative approval decision, the appellant’s
appeal fees shall be refunded. The appeal fee on a
code violation will be refunded if the appellant can
prove by clear and convincing evidence that a vio-
lation did not occur. Appeals of administrative
approval use permit decisions for adult businesses
shall be made directly to the county council pursu-
ant to WCC 20.92.825, and shall not be subject to
the provisions of WCC 20.84.240. (Ord. 2001-038
§ 2, 2001; Ord. 99-056, 1999; Ord. 96-031 § 2,
1996).

20.84.250 Fees.

Fees for variances, conditional uses, administra-
tive approval uses and appeals shall be as set forth
in the Whatcom County Unified Fee Schedule.
(Ord. 96-056 Att. A § U2, 1996; Ord. 93-80, 1993;
Ord. 87-41, 1987; Ord. 85-33, 1985).

20.84.260 Date of expiration.

Applications for conditional use permits, vari-
ances, expansions of nonconforming uses, admin-
istrative approvals, and any other permits provided
for in this chapter shall expire one year after filing
of the application if the applicant does not pursue
completion of the appropriate process within that
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time by failing to take any action on the applica-
tion.

Such applications that are presently beyond the
one-year anniversary of their filing date will be
provided official notice by return receipt mail from
the county that they have six months from the date
of the receipt of said notice to pursue completion
of their application. If they do not complete the
actions as indicated on the notice within the speci-
fied six-month period, the application will expire.

The hearing examiner shall have the authority to
fix a date of expiration of any or all approval, or
conditions attached thereto, of conditional use per-
mits, variances or expansions of nonconforming
uses. (Ord. 2006-061 § 1 (Att. A)(3), 2006).

(Revised 2/07)
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20.85.375 Enforcement.
20.85.400 Fees.

20.85.010 Purpose.
It is the intent of this chapter to:

.011 Provide mutual benefits to the general
public and project proponent by utilizing innova-
tive and efficient land use and design by permitting
greater flexibility in zoning requirements than is
generally permitted by other chapters of this ordi-
nance while providing the expeditious handling of
projects.

.012 Encourage creative and coordinated site
planning, the conservation of natural elements, fea-
tures and energy, the use of mixed use develop-
ments, the use of new technologies and techniques,
and the efficient layout of streets, utility networks
and other public improvements.

.013 Encourage the creation of permanent open
space, and the provisions of more usable and suit-
ably located recreation facilities and other public
and common facilities than would otherwise be
provided under conventional land development
procedures.

.014 Encourage development that provides a
variety of living, working and recreational environ-
ments in a manner harmonious with surrounding
on-site and off-site land use activities.

.015 Move toward the attainment of the goals
and the implementation of the policies of the com-
prehensive land use plan. (Ord. 2004-007 §1,
2004).

20.85.020 Applicability.

This chapter is applicable in any zone district
within an urban growth area and short-term plan-
ning area. The provisions of this chapter can be
used for any residential, commercial and/or indus-
trial project on property two acres or greater in
size; provided, however, that residential PUDs are
not permitted in the Cherry Point Industrial Urban
Growth Area or in the Custer Provisional Urban
Growth Area. Transfer of development rights shall
be utilized within designated density transfer
receiving areas as shown on the official Whatcom
County zoning map to achieve the allowed maxi-
mum density prior to the utilization of the density
bonus provisions of this chapter. A planned unit
development may be used on property less than
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two acres in size when the zoning administrator
finds one or more of the following conditions
exists:

.021 An unusual physical or topographic fea-
ture of importance to the area as a whole exists on
the site or in the neighborhood, which can be con-
served and still leave the applicant equivalent use
of the land by the use of a planned unit develop-
ment.

.022 The property or its neighborhood has a
historical character of importance or the commu-
nity that will be protected by use of a planned unit
development.

.023 The property is adjacent to or across a
street from property which has been developed or
redeveloped under a planned unit development,
and a planned unit development will not detract
from the amenities and aesthetic values of the
neighboring planned unit development.

.024 The project will use unique or innovative
design concepts which would benefit the public
welfare including design provisions which would
be precluded by the underlying district.

.025 The project would meet an important
social need that cannot be realized with the under-
lying zone.

.026 The project will promote creativity or
affordability in residential, commercial and indus-
trial development. (Ord. 2004-007 § 1, 2004; Ord.
2003-032 Exh. A, 2003; Ord. 2002-075, 2002;
Ord. 2002-034, 2002; Ord. 98-083 Exh. A §59,
1998).

20.85.050 Permitted uses.

.051 Uses outright permitted in a planned unit
development shall include permitted, accessory
and conditional uses allowed in the underlying
zone district(s) and such other uses as provided in
WCC 20.85.052 to 20.85.055. For areas located
within a Water Resource Protection Overlay Dis-
trict, the more restrictive use provisions of Chapter
20.71 WCC shall apply.

.052 In addition to the uses allowed in the
underlying zone, the following uses shall be
allowed outright where they are only serving the
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development and where al other applicable stan-
dards are met:

(1) Community building;

(2) Indoor recreation facility including athletic
club or fitness center, racquetball court, swimming
pool, tennis court, or other similar uses,

(3) Outdoor recreation facility including swim-
ming pool, tennis court or similar use; and

(4) Recreation vehicle storage area.

.053 A planned unit development may add land
use activities as follows; provided the criteria of
WCC 20.85.054 are met:

(1) For the Urban Residential, Residential
Rural and Rura zones, multifamily dwellings con-
sistent with the density requirements of the under-
lying zone except as that may be modified by the
provisions of WCC 20.85.108. The number of
units attached may be greater than would otherwise
be allowed by the underlying zoning;

(2) For the Urban Residential and Urban Resi-
dential Medium zone, those uses allowed in the
Neighborhood Commercia zone are also permit-
ted. In addition, both resort and nonresort-oriented
transient accommaodations, such as inns or hotels
may be permitted provided that:

(@) Thetotal number of sleeping units shall
not exceed 50 percent of the total number of dwell-
ing units that would be allowed on the property by
the underlying zone regulations;

(b) Each sleeping unit shall count as one
dwelling unit for the purpose of determining the
total number of dwelling and deeping units in
combination permitted on the property;

(c) It can be demonstrated that the overall
development will not generate more traffic than
conventional residential development at the den-
sity allowed in the zone;

(3) For the General Commercial zone, those
uses alowed in the Urban Residentia Medium
zone are appropriate;

(4) For the Light Impact Industria zone, those
uses alowed in the Urban Residential Medium,
Neighborhood Commercial and/or General Com-
mercial zones are appropriate; and

(5) For the Forestry zone, those uses alowed in
the Rural and Residential Rural zones are appropri-
ate.

.054 In order to expand uses alowed in WCC
20.85.053, the applicant shall demonstrate:

(1) That the primary land use activity of the
planned unit development shall be those uses
allowed by the underlying zone district;
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(2) That the expanded uses will benefit and
serve the residents or employees of the proposed
development; and

(3) That all other applicable approval criteria
and standards are met.

.055 Where a proposed development is located
in two or more zone districts, the uses allowed in
the applicable districts may be located on any por-
tion of the site; provided, that all applicable stan-
dards are met.

.056 For purposes of determining appropriate
standards, the requirements of the zone district
allowing the use would apply. If the useis allowed
by two or more districts, the lesser standardswould
apply. (Ord. 2004-007 § 1, 2004; Ord. 2003-049
§ 1, 2003; Ord. 97-061, 1997; Ord. 96-056 Att. A
§ V1, 1996; Ord. 89-55, 1989).

20.85.100 Design and development
standards.

20.85.101 Conformance.

All uses and development shall conform to all
relevant requirements and standards of

(1) The zone district(s) within which the
planned unit development islocated, except as may
be modified by this chapter;

(2) The Uniform Building and Fire Codes;

(3) Chapter 12.08 WCC where it does not con-
flict with the standards and requirements of this
chapter; and

(4) Other applicable officia controls. (Ord.
2004-007 § 1, 2004).

20.85.102 General design criteria.

Major and local streets, the location of all build-
ings, parking areas, pedestrian, bicycle and vehic-
ular ways, and utility easements shall be designed
to promote public safety, compatibility of uses,
minimize conflict between uses, and reasonably
maintain topography and other natural features.
(Ord. 2004-007 § 1, 2004).

20.85.103 Resourcelands.

Planned unit developments in the Forestry Zone
District shall not use areaswhich can effectively on
acommercial basis support or contribute to support
productive forestry operations based on topo-
graphic, existing use and/or soils considerations.
(Ord. 2004-007 § 1, 2004).

(Revised 6/04)
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20.85.104 Compatibility treatment.

(1) The design of a planned unit development
shall takeinto account the rel ationship of the siteto
the surrounding areas and between differing uses
on the site. The perimeter of the PUD and arrange-
ment of uses on the site shall be designed to mini-
mize adverse impacts between the project and
adjacent land uses, and different types of poten-
tially incompatible land uses. Compatibility factors
include but are not necessarily limited to visual and
audio intrusion and conspicuous visual barriers.

(2) If existing topographical or other barriers
within 10 feet of the perimeter of the development
do not provide reasonable compatibility for exist-
ing uses adjacent to the development, one or all of
the following requirements shall be imposed:

(@) Structures located on the perimeter of
the development shall be set back in accordance
with the front yard setback of the underlying zone.

(b) Structureslocated onthe perimeter of the
development shall be fenced, bermed and/or land-
scaped, except where such screenswould inhibit the
use of an existing or proposed solar energy system.

() Commercial, industrial or quasi-public
structures which abut existing residential dwell-
ings shall be located on the site or be designed in a
manner, to the maximum degree possible, to pro-
tect the private areas of adjoining conforming resi-
dential properties from view and noise.

(3) Buffering shall be provided between differ-
ent types of land uses including parking areas (for
example, between single-family and multiple-fam-
ily residential, or residential and commercial) on
the site perimeter or within the site where probable
incompatibility based on congestion, noise, visua
intrusion and hours of operation may exist. (Ord.
2004-007 § 1, 2004).

20.85.105 Buffering standards.

Where buffering is required by this chapter, the
following factorswill be considered in determining
the adequacy of the type and extent of the buffer:

(1) The purpose of the buffer, for example, to
decrease noise levels, absorb air pollution, filter
dust or to provide avisual barrier.

(2) The size of the buffer needed in terms of
width and height to achieve the purpose.

(3) The location of the buffer. (Ord. 2004-007
§ 1, 2004).

20.85.106 Facility design.
The facility design requirements of WCC
20.22.651 shall be met. (Ord. 2004-007 § 1, 2004).
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20.85.107 Common open space.

No open area may be accepted as common open
space within a planned unit development, unless it
meets the following requirements:

(1) The common open space is for amenity or
recreational purposes, and the size and uses autho-
rized are appropriate to the scale and the character
of the planned unit development, considering its
size, density, expected population or employees,
topography, and the number and type of dwellings
provided.

(2) Common open space will be suitably land-
scaped for its intended use, except that common
open space containing natural features worthy of
preservation may be left unimproved. Any build-
ings, structures and improvements to be permitted
in the common open space are those appropriate to
the uses which are authorized for the common open
space.

(3) Common open space shall be maintained
through one of the following methods:

(@ An association of owners shall be
formed and continued for the purpose of maintain-
ing the common open space. The association shall
be created as an association of owners under the
laws of the state and shall adopt and propose arti-
cles of incorporation or association and bylaws,
and adopt and approve a declaration of covenants
and restrictions on the common open space that i